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1 .  S U M M A R Y :  P e t r  i s  a n  a t t o r n e y  a d j u d g e d  t o  b e  i n  
c ~ i m i n a l  c o n t e ~ t  a n d  f i n e d  $ 5 0 0  b e c a u s e  h e  c o u n s e l e d  h i s  c l i e n t ,  
a  d e f e n d a n t  i n  a  c i v i l  p r o c e e d i n g  i n  w h i c h  t h e  C i t y  o f  T e m p l e ,  ? 1  
T e x a s  s o u g h t  a n  i n j u n c t i o n  a g a i n s t  t h e  d i s p l a y  o f  a l l e g e d l y  i  i  
o b s c e n e  m a t e r i a l  o n  a  m a g a z i n e  s t a n d ,  t o  r e s i s t  p r o d u c i n g  t h e  
w U < ? <  ~ a t e r i a l ,  o n  F i f t h  A m e n d m e n t  g r o u n d s ,  i n  r e s p o n s e  t o  a  s u b p o e n a  
:e  d u c e s  t e c u m .  P e t r  w a s  a d j u d g e d  i n  c o n t e m p t  a n d  o r d e r e d  t o  p a y  
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t h e  f i n e  o n l y  a f t e r  a  p r o c e e d i n g  b e f o r e  a n o t h e r  j u d g e ,  M y e r s ,  
t h e  r e s p o n d e n t .  P e t r  s o u g h t  h a b e a s  r e v i e w  o f  t h i s  j u d g m e n t  i n  
t h e  T e x a s  C o u r t  o f  C r i m i n a l  A p p e a l s  a n d  t h e  S u p r e m e  C o u r t  o f  
T e x a s .  T h e  C o u r t  o f  C r i m i n a l  A p p e a l s  d e n i e d  l e a v e  t o  f i l e  
t h e  w r i t  ( A p p .  B ) ,  a n d  t h e  S C  d e n i e d  t h e  p e t i t i o n  a f t e r  i t  
h a d  " b e e n  d u l y  c o n s i d e r e d  i n  c h a m b e r s , "  i s s u i n g  n o  o p i n i o n .  
P e t r  c o n t e n d s  t h a t  a d v i s i n g  a  c l i e n t  t o  r e s i s t  p r o d u c i n g  d o c u -
m e n t s  w h i c h  m a y  i n c r i m i n a t e  h i m  c a n n o t  b e  a d j u d g e d  c o n t e m p t  s i n c e  
i t  d e p r i v e s  t h e  a t t o r n e y  o f  F i f t h ,  S i x t h ,  N i n t h ,  a n d  F o u r t e e n t h  
A m e n d m e n t  r i g h t s .  H e  a l s o  c o n t e n d s  t h a t  t h e  r i g h t  o f  t h e  c l i e n t  
t o  r e s i s t  t h e  o r d e r  t o  p r o d u c e  i s  p r o t e c t e d  b y  t h e  F i f t h  A m e n d m e n t .  
2 .  F A C T S :  T h e  C i t y  o f  T e m p l e ,  T e x a s  s e r v e d  p e t r ' s  c l i e n t  
- - - - - - - - - - - - -
w i t h  a  s u b p o e n a  d u c e s  t e c u m  t o  p r o d u c e  c e r t a i n  m a g a z i n e s  a n d  t o  
_a p p e a r  a s  a  w i t n e s s  i n  a n  a c t i o n  b r o u g h t  b y  t h e  c i t y  J t C \  p e r m a n e n t l y  
- - - - -
e n j o i n  t h e  c l i e n t  f r o m  s e l l i n g  a l l e g e d l y  o b s c e n e  m a t t e r .  T h e  
c l i e n t  h a d  p r e v i o u s l y  b e e n  p r o s e c u t e s l ]  t i m e s  u n d e r  t h e  c i t y  a n d  
'  . - - -
s t a t e  o b s c e n i t y  l a w s .  P e t r ' s  c o - c o u n s e l  f i l e d  a  t i m e l y  m o t i o n  
~
t o  q u a s h  t h e  s u b p o e n a ,  c o n t e n d i n g  t h a t  c o m p u l s o r y  p r o d u c t i o n  o f  
t h e  m a g a z i n e s  p u r s u a n t  t o  c o u r t  p r o c e s s  v i o l a t e d  t h e  c l i e n t ' s  
F i f t h  A m e n d m e n t  p r i v i l e g e ,  p a r t i c u l a r l y  i n  l i g h t  o f  p r i o r  a n d  
p o s s i b l e  f u t u r e  c r i m i n a l  p r o s e c u t i o n s .  T h e  m o t i o n  t o  q u a s h  w a s  
d e n i e d ,  b u t  i t  w a s  s t i p u l a t e d  t h a t  t h e  c l i e n t  h a d  u n d e r g o n e  s e v e n  
p r e v i o u s  c r i m i n a l  p r o s e c u t i o n s .  
W h e n  t h e  c l i e n t  t o o k  t h e  s t a n d ,  t o  t e s t i f y  a s  a  w i t n e s s  
f o r  t h e  c i t y  a s  c o m p e l l e d  b y  s u b p o e n a ,  h e  w a s  a s k e d  i f  h e  h a d  
b r o u g h t  t h e  m a g a z i n e s .  H e  r e f u s e d  t o  a n s w e r  o n  F i f t h  A m e n d m e n t  
--z  
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g r o u n d s ,  u n d e r  t h e  a d v i c e  o f  c o u n s e l .  A f t e r  a  r e c e s s ,  a n d  a f t e r  
s o m e  c o l l a t e r a l  m a t t e r s  p e r t a i n i n g  t o  t h e  p r o c e d u r a l  a d e q u a c y  o f  
t h e  s u b p o e n a  w e r e  d i s c u s s e d ,  t h e  c l i e n t  a g a i n  t o o k  t h e  s t a n d  a n d  
w a s  a g a i n  a s k e d  t o  p r o d u c e  t h e  m a g a z i n e s .  A g a i n  t h e  c l i e n t  i n d i c a t -
e d  h i s  r e f u s a l  t o  c o m p l y  w i t h  t h e  s u b p o e n a .  T h e n  p e t r ,  o n  c r o s s -
e x a m i n a t i o n ,  a s k e d  h i s  c l i e n t - w h y  h e  h a d  r e f u s e d .  T h e  c l i e n t  i n d i -
~- - = - - - - - .  
c a t e d  t h a t  o n  a d v i c e  o f  c o u n s e l  h e  w a s  a s s e r t i n g  h i s  F i f t h  A m e n d m e n t  
p r i v i l e g e .  T h e  c o u r t  t h e r e u p o n  f o u n d  t h e  c l i e n t  i n  c o n t e m p t ,  a n d  
)  
~ 
s t a t e d  t h a t  t h e  w i t n e s s '  f a i l u r e  t o  r e s p o n d  t o  t h e  s u b p o e n a  w o u l d  b e  
. . .  
.  
r e g a r d e d  a s  a n  a d m i s s i o n  t h a t  t h e  p u b l i c a t i o n s  w e r e  o b s c e n e .  A t  
t h e  c o n c l u s i o n  o f  t h e  t r i a l ,  t h e  c o u r t  i n d i c a t e d  p e t r  w o u l d  b e  h e l d  
i n  c o n t e m p t  f o r  d e n y i n g  t h e  c o u r t  a c c e s s  t o  t h e  m a t e r i a l .  W h e n  
p e t r  s t a t e d  h e  w a s  o n l y  t r y i n g  t o  p r o t e c t  h i s  c l i e n t ,  t h e  c o u r t  
s t a t e d  t h a t  t h i s  " c o u l d  h a v e  b e e n  r e a c h e d  b y  a  m o t i o n  t o  s u p p r e s s  
t h e  e v i d e n c e  o r  b y  a n  o b j e c t i o n  t o  a n  a t t e m p t  t o  i n t r o d u c e  i t .
1 1  
L a t e r  a n  o r d e r  w a s  e n t e r e d  a d j u dt n g  p e t r  i n  c o n t e m p t  f o r  " a d v i s i n g  
r '  
a n d  c o u n s e l i n g  [ t h e  c l i e n t ]  t o  d i s o b e y  s a i d  s u b p o e n a . "  T h e  
? r t : J ~ c J i 1~  [ o! i g i n a l  p u n i s h m e n t  a s s e s s e d  b y  t h e  c o u r t  w a s  1 0  d a y s  i n  j a i l  a n d  
~ ~ J - ·  $ 2 0 0 .  
, j  P e t r  w a s  t h e n  t r i e d  b e f o r e  r e s p  M e y e r s .  T h e  c a s e  w a s  
~ 
~-
t r i e d  s o l e l y  o n  t h e  r e c o r d  o f  t h e  p r e v i o u s l y  h e l d  t r i a l .  P e t r  
a d v a n c e d  t w o  d e f e n s e s :  ( 1 )  t h e  c l i e n t  h a d  v a l i d l y  t a k e n  t h e  
F i f t h  A m e n d m e n t  a n d  a d v i c e  t o  t h a t  e f f e c t  c o u l d  n o t  b e  c o n t e m p t u o u s ,  
a n d  ( 2 )  " t h a t  p r o d u c t i o n  o f  t h e  m a g a z i n e s  w o u l d  h a v e  r i s k e d  a n  
i r r e v o c a b l e  s u r r e n d e r  o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  i n  t h e  a b s e n c e  o f  a n y  e f f e c t i v e  j u d i c i a l  r e m e d y  
--
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f o r  t e s t i n g  t h e  l e g a l i t y  o f  [ t h e  t r i a l  c o u r t ]  o r d e r  p r i o r  t o  
t h e  t i m e  c o m p l i a n c e  w a s  d e m a n d e d ,  a n d  t h a t  u n d e r  t h e s e  c i r c u m -
s t a n c e s  a n  a t t o r n e y ' s  p r o f e s s i o n a l  o b l i g a t i o n  t o  h i s  c l i e n t  w o u l d  
j u s t i f y  a d v i s i n g  n o n - c o m p l i a n c e . "  ( P e t n . ,  a t  1 5 . )  P e t r  w a s  
a d j u d g e d  i n  c o n t e m p t  ( t h e r e  i s  n o  i n d i c a t i o n  w h e t h e r  t h e r e  w a s  
a n  o p i n i o n )  a n d  a s s e s s e d  a  $ 5 0 0  f i n e  i n  l i e u  o f  t h e  o r i g i n a l  
p u n i s h m e n t  i m p o s e d  b y  t h e  t r i a l  c o u r t .  H a b e a s  r e v i e w  w a s  d e n i e d  
i n  t h e  T e x a s  C r i m i n a l  A p p e a l s  C o u r t ,  a n d  a  h a b e a s  p e t i t i o n  w a s  
d e n i e d  b y  t h e  S C .  T h e  c o u r t  i n  w h i c h  t h e  c o n t e m p t  w a s  a d j u d i c a t e d  
t h e n  s t a y e d  i t s  o r d e r  p e n d i n g  c e r t  t o  t h i s  C o u r t .  
3 .  C O N T E N T I O N S  ( T h e r e  i s  n o  r e s p o n s e ) :  
a .  P r o c e d u r a l  Q u e s t i o n s  
•  P e t r  c o n t e n d s  t h a t  h e  c o u l d  o b t a i n  n o  a p p e l l a t e  
r e v i e w  o f  h i s  c o n t e m p t  s e n t e n c e ,  s i n c e  t h e r e  i s  n o  r i g h t  t o  
- ·  
T 4 i s  / 5 . s ~ ~ > t t . . / - a p p e a l  f r o m  c o n t e m p t  i n  T e x a s  ( P e t n . ,  a t  2 )  a n d  h a b e a s  r e v i e w  
~ ~ - T ~  c a n  o n l y  b e  h a d  w h e n  a  p e r s o n  i s  i n  c u s t o d y ,  w h i c h  p e t r  w a s  n o t .  
O l A - J - ' !  1 • W i , L . o ~  .  
-L u A s . . . / o  k . . a .  N o n e t h e l e s s ,  i t  d o e s  s e e m  a s  i f  t h e  S C  r e v i e w e d  t h e  c o n t e m p t ,  a n d  
~ k a 4 t - p - { ) 4 < 1 ' 4 1 , e ;  i t  i s  f a r  f r o m  c e r t a i n  t h a t  t h e r e  i s  n o  a p p e a l  w h e n  t h e r e  i s  n o  
~ t o J ~  
c u s t o d y .  
k e .  C . l - Y - ~ - - 1 - ~ -~ )  
H o p e f u l l y ,  t h i s  c a n  b e  c l a r i f i e d  b y  a  r e s p o n s e .  
T h e r e  i s  a l s o  a n  i m p o r t a n t  p r o c e d u r a l  p o i n t  w h i c h  
, l ; / A a , , i . . . . . k  ~ 
n ; _ _ , p  t o J  r +  m a y  g o  t o  t h e  m e r i t s .  P e t r  a s s e r t s  t h e r e  i s  n o  w a y  t o  g e t  i n t e r -
~~- ~ l o c u t o r y  a p p e a l  o n  t h e  F i f t h  A m e n d m e n t  c l a i m ,  p r i o r  t o  b e i n g  i n  
~ 1  f . o ~ / ) 1 . € &  
•  
c o n t e m p t .  I  w o u l d  i m a g i n e  t h i s  p r o c e d u r e ,  i f  i t  e x i s t s ,  m i g h t  a l -
l o w  a n  a p p e a l  f r o m  a  d e n i a l  o f  m o t i o n  t o  q u a s h  t h e  s u b p o e n a  o r  m c t : i c  
t o  s u p p r e s s  e v i d e n c e .  T h e  r e s p o n s e  w i l l  a l s o  h o p e f u l l y  c l a r i f y  
t h i s  p o i n t .  
< . ,  
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b .  M e r i t s  
P e t r  a r g u e s  t h a t  c o n t e m p t  s h o u l d  n o t  f o l l o w  
b e c a u s e  o f  a d v i s i n g  a  c l i e n t  o f  h i s  r i g h t s .  H e  s a y s  t h i s  c a s e  
r a i s e s  a n  i m p o r t a n t  q u e s t i o n  a s  t o  t h e  c o n f l i c t i n g  o b l i g a t i o n s  
o f  a n  a t t o r n e y  t o  h i s  c l i e n t  a n d  t h e  c o u r t .  H e  c i t e s ,  i n t e r  
a l i a ,  H i c k m a n  v .  T a y l o r ,  3 2 9  U . S .  4 9 5  ( 1 9 4 7 ) .  I n  t h a t  c a s e ,  
a n  a t t o r n e y  w a s  c i t e d  f o r  c o n t e m p t  f o r  t h e  f a i l u r e  t o  r e v e a l  
c e r t a i n  c o m m u n i c a t i o n s  b e t w e e n  h e  a n d  h i s  c l i e n t ,  a n d  w e n t  t o  
j a i l .  T h i s  C o u r t  a f f i r m e d  t h e  T h i r d  C i r c u i t ' s  r e v e r s a l  o f  t h e  
c o n t e m p t  o r d e r ,  h o l d i n g  t h e  m a t e r i a l  w a s  n o t  s u b j e c t  t o  d i s c o v e r y .  
P e t r  a l s o  c o n t e n d s  t h a t  t h e  p r i v i l e g e  w a s  p r o p e r l y  a s s e r t e d  b y  
h i s  c l i e n t ,  t h a t  h i s  a d v i c e  w a s  c o r r e c t ;  a n d  t h u s  c a n n o t  c o n s t i t u t e  
c o n t e m p t ,  a n d  t h a t  e v e n  i f  i t  w e r e  n o t  c o r r e c t  h e  s h o u l d  n o t  a s s u m e  
t h i s  r i s k  i n  c o u n s e l i n g  h i s  c l i e n t .  
4 .  D I S C U S S I O N :  I  t h i n k  a  r e s p o n s e  s h o u l d  d e f i n i t e l y  b e  
c a l l e d  f o r .  O n  t h e  m e r i t s ,  a s s u m i n g  t h e r e  w a s  n o  s t a t e  p r o c e d u r e  
u n d e r  w h i c h  t o  c h a l l e n g e  t h e  s u b p o e n a  w i t h o u t  r i s k  o f  c o n t e m p t  
a n d  t h a t  p e t r  h a s  p r o p e r l y  s o u g h t  r e v i e w  o f  t h e  c o n t e m p t  i n  t h e  
s t a t e  c o u r t s  - - t ~ l 5 " l g~ ~ s ,  p e t r  w o u l d  s e e m  t o  h a v e  a  
m o r e  t h a n  c o l o r a b l e  c l a i m .  I t  m i g h t  b e  a r g u e d  t h a t  i f  p e t r  
c o u n s e l e d  h i s  c l i e n t  t o  p r o d u c e  t h e  i n f o r m a t i o n ,  a n d  h i s  c l i e n t  
w a s  t h e r e a f t e r  c r i m i n a l l y  p r o s e c u t e d ,  p e r h a p s  h i s  c l i e n t  c o u l d  
r e s i s t  p r o s e c u t i o n  t h e r e .  A l t e r n a t i v e l y ,  p e r h a p s  h i s  c l i e n t  c o u l d  
a p p e a l  t h e  i n j u n c t i o n  o n  t h e  g r o u n d  t h a t  i t  r e s t e d  o n  i n f o r m a t i o n  
o b t a i n e d  i n  v i o l a t i o n  o f  h i s  F i f t h  A m e n d m e n t  p r i v i l e g e .  A l s o ,  I  
a m  u n c e r t a i n  w h e t h e r  t h e  a t t o r n e y  h a s  s t a n d i n g  t o  r a i s e  t h e  F i f t h  
. .  
- "  
~-
✓ 
1 - r  V ) /  
~ ·  
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A m e n d m e n t  c l a i m  o f  h i s  c l i e n t ,  a n d ,  i f  n o t ,  w h e t h e r  h i s  r i g h t s  
s h o u l d  t u r n  a t  a l l  o n  t h i s  q u e s t i o n .  T h i s  a p p e a r s  t o  b e ·  s o m e w h a t  
· · -~ . . .. . . . .  
o f  a  l e g a l  w a s t e l a n d ,  b u t  p e r h a p s  t h e  r e s p o n s e  c a n  c l a r i f y  
m a t t e r s .  A c t i o n  o n  t h e  m o t i o n  t o  d i s p e n s e  w i t h  p r i n t i n g  c a n  a w a i t  
r e c e i p t  o f  t h e  r e s p o n s e .  
T h e r e  i s  n o  r e s p o n s e .  
1 2 / 4 / 7 3  
S c o t t  
M E  
O r d e r s  o f  T e x a s  C r i m .  
A p p .  a n d  T e x a s  S C  i n  
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Ma n e s s  v .  Me y e r s  & . - -
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I n  a d d i t i o n  t o  t h e  r e s p o n s e ,  w e  h a v e  a l s o  r e c e i v e d  a  
s u p p l e m e n t a l  s u b m i s s i o n  b y  t h e  P e t r .  P e t r  p r o v i d e s  a  c o p y  
a n o t h e r  
o f  a  U S D C  o p i n i o n  g r a n t i n g  f e d e r a l  h a b e a s  c o r p u s  t o A •  a t t o r n e y  
f o u n d  i n  c o n t e m p t  b y  s t a t e  j u d g e  Me y e r s  ( t h e  r e s p o n d e n t )  f o r  
a d v i s i n g  a  c l i e n t  o f  h i s  c o n s t i t u t i o n a l  r i g h t s .  Me y e r s  m u s t  
b e  s o m e  k i n f t  o f  a  n u t .  / T h a t  a t t o r n e y  w a s  a b l e  t o  u t i l i z e  f e d e r a l  
~ b  
H C  c h a n n e l s  b e c a u s e  h e  w a s  1 m p r 1 s o n n e d  f o r  c o n t e m p t  , : r  J u t i g e  
Me y e r s .  T h e  i m p r i s o n m e n t  s a t i s f i e d  t h e  c u s t o d y  r e q u i r e m e n t  
o f  H C .  T h i s  P e t r  w a s ,  a p p a r e n t l y ,  f i n e d  r a t h e r  t h a n  i m p r i s o n n e d .  
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T h u s ,  P e t r  w a s  u n a b l e  t o  o b t a i n  H C  a n d  h a d  t o  s e e k  r e v i e w  h e r e .  
( A l t h o u g h  P e t r ' s  o r i g i n a l  c o n t e m p t  s e n t e n c e  i n c l u d e d  s o m e  
j a i l  t i m e ,  t h i s  w a s  w i p e d  o u t  b y  t r i a l  d e  n o v o  b e f o r e  J .  Me y e r s ) .  
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J u d g e  Me y e r s '  r e s p o n s e  d o e s  n o t  r e s o l v e  t h e  a r e a s  t h a t  
t h e  - a u t h o r  o f  t h e  c e r t  m e m o  h o p e d  i t  w o u l d .  I t  d o e s  n o t  
r e s o l v e  w h e t h e r  P e t r  c o u l d  h a v e  u s e d  s o m e •  i n t e r l o c u t o r y /  
'  
'  
p r e t r i a l  a v e n u e  t o  d e t e r m i n e  1 1 - w h e t h e r  h i s  c l i e n t  h a d  a  v a l i d  
F i f t h  A m e n d m e n t  r i g h t  t o  r e s i s t  c o m p u l s o r y  p r o d u c t i o n  o f  t h e  
m a g a z i n e s .  N o t  d o e s  t h e  r e s p o n s e  a d d r e s s  w h e t h e r  P e t r  h a s  
f o l l o w e d  a p p D o p r i a t e  s t a t e  p r o c e d u r e s  1 n  s e e k i n g  r e v i e w  o f  
h i s  c o n t e m p t  c o n v i c t i o n .  I  s u p p o s e  o n e  m i g h t  c o n c l u d e  f r o m  t h a t  
t h a t  b o t h  q u e s t i o n s  m u s t  b e  a n s w e r e d  i n  P e t r ' s  f a v o r ,  t h r o w i n g  
o n e  b a c k  o n  t h e  q u e s t i o n  w h e t h e r  a n  a t t o r n e y  c a n  b e  h e l d  i n  
c o n t e m p t  o f  c o u r t  f o r  a d v i s i n g  h i s  c l i e n t  n o t  t o  p r o d u c e  
e v i d e n c e  t h a t  ( i t  s e e m s  u n d i s p u t e d )  w o u l d  h a v e  s u b j e c t e d  t h e  
. - c l i e n t  t o  c r i m i n a l  l i a b i l i t y .  
Me y e r s •  
J u d g e ~ r g u m e n t  i s  t h a t  t h e  c l i e n t  h a d  n o  v a l i d  5 t h  a m e n d m e n t  
r i g h t - - t h a t  t h e  s t a t e  m a y  p r o p e r l y  u s e  i t s  s u b p o e n a  p o w e r s  i n  
a  c i v i l  p r o c e e d i n g  t o  c o m p e l  a  p e r s o n  t o  p r o d u c e  e v i d e n c e  t h a t  
s u b s e q u e n t l y  m a y  b e  u s e d  a g a i n s t  h i m  i n  a  c r i m i n a l  p r o c e e d i n g .  
T h a t  a r g u m e n t  • o u g h t ~  t o  g i v e  y o u  s o m e  p a u s e - - t h i s  i s  n o t  a  
c a s e  w h e r e  t h e  s t a t e  t u r n e d  u p  e v i d e n c e  o f  c r i m e  t h r o u g h  a  
s e a r c h  a n d  - - ' t  s e i z u r e .  R a t h e r ,  i t  s i m p l y  c a l l e d  P e t r ' s  c l i e n t  
i n  a  c i v i l  p r o c e e d i n g ,  s t a n d i n g  r e a d y  t o  u s e  a n y  o f  t h e  f r u i t s  
o f  t h a t  p r o c e e d i n g .  
A t  a n y  r a t e ,  J u d g e  Me y e r s  . .  s a y s  t h a t  b e c a u s e  t h e  c l i e n t  
h a d  n o  v a l i d  5 t h  A m e n d m e n t  p r i v i l e g e  a n d  b e c a u s e  t h e  t r i a l  j u d g e  
s o  r u l e d  a n d  o r d e r e d  t h e  c l i e n t  t o  p r o d u c e ,  a n y  s u b s e q u e n t  
a d v i c e  t o  t h e  c l i e n t  t o  s t a n d  o n  h i s  5 t h  a m e n d m e n t  r i g h t s  
w a s  p u n i s h a b l e  a s  c o n t e m p t .  A m a z i n g f .  I  g u e s s  t h a t  l e a v e s  n o  
r o o m  f o r  e r r o r - - o r  m o r e  t o  t h e  p o i n t ,  i t  s u b j e c t s  t o  c o n t e m p t  
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e v i d e n t i a r y  r u l i n g  a n d  w h o  o r d e r s  h i s  c l i e n t  t o  s t a n d  b y  h i s  
r i g h t s .  A n d ,  I  s u p p o s e  i t  i s  t o  b e  r e m e m b e r e d  t h a t  5 t h  A m e n d m e n t  
r i g h t s  c a n ' t  b e  r e s u s c i t a t e d  o n c e  t h e y  h a v e  b e e n  p u t  
a s i d e .  A s  H a l d e m a n : ;  w o u l d  s a y ,  y o u  c a n ' t  p u t  t h e  t o o t h p a s t e  
b a c k  i n  t h e  t u b e  o n c e  i t  g e t s  o u t .  Y o u  c a n ' t  k e e p  t h e  l i d  
o n  s o m e t h i g g  •  o n c e  y o u  h a v e  b e e n  c o m p e l l e d  t o  r e v e a l  i t  i n  
o p e n  , ,  c o u r t .  
My  i n i t i a l  r e a c t i o n  t o  t h i s  o n e  w a s  t o  s u m m a r i l y  
r e v e r s e .  I  n o w  t h i n k  t h a t  t h e  p r o b l e m  i s  s u f f i c i e n t l y  c o m p l e x  
t h a t  t h e  b e s t  c o u r s e  i s  t o  g r a n t .  
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P e t i t i o n e r ,  a  T e x a s  l a w y e r ,  a n d  c o - c o u n s e l ,  K a r l  A .  M a l e y ,  




a l s o  a  T e x a s  l a w y e r ,  w e r e  a d j u d g e d  g u i l t y  o f  c r i m i n a l  c o n t e m p t  
- - - - · - - - - - - · - ·  
- ·  - - - - - - - - - - - - -
o f  t h e  1 6 9 t h  J u d i c i a l  D i s t r i c t  C o u r t  o f  B e l l  C o u n t y ,  T e x a s  .  
.  b h . J ,  A f t e r  u n s u c c e s s f u l  a p p l i c a t i o n s  f o r  r e l i e f  t o  t h e  T e x a s  S u p r e m e  
~ - - - - - - - - - · - - - - - - - - - - - - -
~ ~ r ~ d  T e x a s  C ~ ' . : : . . ' . : f _  ' e _ r i ~ ~ n a l  A p p e a l s ,  M a l e y  s u c c e s s f u l l y  
o b t a i n e d  f e d e r a l  h a b e a s  c o r p u s  r e l i e f  i n  t h e  U n i t e d  S t a t e s  
D i s t r i c t  C o u r t  f o r  t h e  W e s t e r n  D i s t r i c t  o f  T e x a s ,  
F .  S u p p ·  
( 1 9 7 3 ) ,  b u t  p e t i t i o n e r  i n v o k e d  r e l i e f  b y  p e t i t i o n  f o r  
_ _ . .  ~ _ _ _ _ . . . . _ , . . - _ _  - - - - - - - - - - - · - -
c e r t i o r a r i  t o  t h i s  C o u r t .  
. . . . . . .  - - - - - - - - - - - - - - - · ~  
P e t i t i o n e r  a n d  M a l e y  w e r e  c o - c o u n s e l  i n  d e f e n s e  o f  a  s u i t  
b r o u g h t  b y  t h e  M u n i c i p a l  A t t o r n e y  o f  T e m p l e ,  T e x a s ,  o n  b e h a l f  
o f  t h e  C i t y  t o  e n J o i n  M i k e  M c K e l v a ,  o p e r a t o r  o f  M i k e ' s  N e w s  S t a n d ,  
- - ~  ~ , , - ~ - - · - - • - • ·- . .  - · - _ , . ,  
--
- 2  -
f r o m  s e l l i n g  a l l e g e d l y  o b s c e n e  m a g a z i n e s ,  a n d  d i r e c t i n g  h i m  t o  
s u r r e n d e r  t h e  m a g a z i n e s  t o  t h e  s h e r i f f  t o  b e  d e s t r o y e d .  T h e  
- : ,  
a c t i o n  i s  a u t h o r i z e d  b y  A r t i c l e  5 2 7 ,  T e x a s  P e n a l  C o d e .  T h a t  
A r t i c l e  a l s o  s u b j e c t s  t h e  d i s t r i b u t o r  o f  o b s c e n e  m a t e r i a l s  t o  
c r i m i n a l  p r o s e c u t i o n .  
T h e  M u n i c i p a l  A t t o r n e y  d i d  n o t  h a v e  c o p i e s  o f  t h e  m a g a z i n e s  
t o  p u t  i n  e v i d e n c e  a t  t h e  t r i a l  b u t  d i d  h a v e  a  l i s t  o f  m a g a z i n e  
t i t l e s  p r e p a r e d  b y  a  p o l i c e  o f f i c e r  w h o  c o p i e d  a  l i s t  o f  t i t l e s  
o f  s u s p e c t  m a g a z i n e s  a t  M i k e ' s  N e w  S t a n d  i n  t h e  c o u r s e  o f  a n  
i n v e s t i g a t i o n  o f  t h e  b u s i n e s s .  T h e  o f f i c e r  m a d e  t h e  l i s t  w i t h o u t  
e x a m i n i n g  t h e  c o n t e n t s  a n d  l o o k i n g  o n l y  a t  t h e  c o v e r s ,  a n d  h e  
p u r c h a s e d  n o n e  o f  t h e  m a g a z i n e s .  T w o  d a y s  b e f o r e  t r i a l  t h e  
M u n i c i p a l  A t t o r n e y  c a u s e d  a  s u b p o e n a  d u c e s  t e c u m  t o  b e  s e r v e d  
o n  
t h e  d e f e n d a n t  M c K e l v a  d i r e c t i n g  h i m  t o  p r o d u c e  t h e  m a g a z i n e s  
_ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ . : : : : : , .  
l i s t e d  b y  t i t l e  
a n d  t o  a p p e a r  a n d  t e s t i f y  a s  a  w i t n e s s  f o r  
~
--
- 3  -
t h e  p l a i n t i f f  C i t y .  P e t i t i o n e r  a n d  c o - c o u n s e l  M a l e y  f i l e d  a  
m o t i o n  t o  q u a s h  t h e  s u b p o e n a  o n  t h e  g r o u n d  t h a t  c o m p u l s o r y  
p r o d u c t i o n  o f  t h e  m a g a z i n e s  i n  c o m p l i a n c e  w i t h  t h e  s u b p o e n a  
w o u l d  c o n t r a v e n e  d e f e n d a n t  M c K e l v a ' s  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n .  T h e  t r i a l  j u d g e  o v e r r u l e d  t h e  m o t i o n  a f t e r  o r a l  
a r g u m e n t .  M c K e l v a  w a s  t h e n  c a l l e d  a s  a  w i t n e s s  f o r  t h e  C i t y  
a n d  w h e n  a s k e d  w h e t h e r  h e  h a d  t h e  l i s t e d  m a g a z i n e s  w i t h  h i m  
a n s w e r e d ,  " S i r ,  u n d e r  t h e  a d v i c e  o f  c o u n s e l ,  I  r e f u s e  t o  a n s w e r  
o n  t h e  g r o u n d s  t h a t  i t  m a y  t e n d  t o  i n c r i m i n a t e  m e . "  T h e  t r i a l  
- - - -
7  
j u d g e  t h e r e u p o n  r e c e s s e d  t h e  t r i a l  u n t i l  t h e  a f t e r n o o n  t o  a f f o r d  
M c K e l v a  a n o t h e r  o p p o r t u n i t y  t o  c o m p l y  w i t h  t h e  s u b p o e n a .  W h e n  
C o u r t  r e c o n v e n e d  M c K e l v a  w a s  a g a i n  c a l l e d  t o  t h e  s t a n d .  H e  
t e s t i f i e d  t h a t  h e  d i d  n o t  h a v e  t h e  m a g a z i n e s  w i t h  h i m  a n d  w a s  
r e f u s i n g  t o  p r o d u c e  t h e m  " s o l e l y  b e c a u s e  . . .  t h e  p r o d u c t i o n  
--
- 4  -
o f  s u c h  m a g a z i n e s  w o u l d  e n t a i l  a  s u b s t a n t i a l  p o s s i b i l i t y  o f  
- : ,  
s e l f - i n c r i m i n a t i o n . "  
A t  t h e  c l o s e  o f  t h e  t r i a l  t h e  t r i a l  j u d g e  a n n o u n c e d  t h a t  
h e  w a s  " f i n d i n g  n o t  o n l y  M r .  M i c h a e l  M c K e l v a  i n  c o n t e m p t  o f  
-
c o u r t  b u t  i s  a l s o  f i n d i n g  M r .  M a l e y  a n d  [ p e t i t i o n e r ]  M r .  M a n e s s  
a s  h i s  a t t o r n e y s  g u i l t y  o f  c o n t e m p t  o f  c o u r t "  a n d  " I n  e a c h  o f  
t h e s e  c a s e s  t h e  C o u r t  i s  f i x i n g  t h e  p u n i s h m e n t  f o r  t h i s  c o n t e m p t  
a t  t e n  d a y s  c o n f i n e m e n t  i n  t h e  B e l l  C o u n t y  J a i l  a n d  a  f i n e  o f  
t w o  h u n d r e d  d o l l a r s . "  
A r t i c l e  1 9 1 1 a ,  R e v i s e d  C i v i l  S t a t u t e s  o f  T e x a s  p r o v i d e s  
t h a t  " a n  o f f i c e r  o f  t h e  c o u r t  h e l d  i n  c o n t e m p t  b y  a  t r i a l  c o u r t ,  
s h a l l ,  u p o n  . . .  m o t i o n  . . .  ,  b e  r e l e a s e d  u p o n  h i s  o w n  p e r s o n a l  
r e c o g n i z a n c e  p e n d i n g  a  d e t e r m i n a t i o n  o f  h i s  g u i l t  o r  i n n o c e n c e  
b y  a  j u d g e  o f  a  d i s t r i c t  c o u r t ,  o t h e r  t h a n  t h e  o f f e n d e d  c o u r t  . .  - . . •  "  
P e t i t i o n e r  a n d  M a l e y  i n v o k e d  t h i s  s t a t u t e  a n d  w e r e  t r i e d  d e  n o v o  
---
- 5  -
b e f o r e  r e s p o n d e n t  j u d g e  o n  t h e  r e c o r d  m a d e  b e f o r e  t h e  t r i a l  j u d g e .  
- - - - - -
R e s p o n d e n t  j u d g e  a d j u d g e d  b o t h  g u i l t y  b u t  r e v i s e d  t h e  p u n i s h m e n t  
- . ,  
t o  $ 5 0 0  f i n e s  w i t h o u t  j a i l  s e n t e n c e s .  
I  t h i n k  t h a t  t h i s  c o n v i c t i o n  m u s t  b e  r e v e r s e d  b u t  I  a m  n o t  
-
-
a s  c o n f i d e n t  a s  I  w a s  a t  c o n f e r e n c e  t h a t  i t  s h o u l d  b e  r e v e r s e d  
- - - - - -
s u m m a r i l y .  T h e  C o u r t  h a s  h a d  f e w  o c c a s i o n s  t o  c o n s i d e r  c o n t e m p t  
- -
c o n v i c t i o n s  o f  l a w y e r s  b a s e d  o n  a d v i c e  t o  c l i e n t s .  H i c k m a n  v .  
T a y l o r ,  3 2 9  U . S .  4 9 5  ( 1 9 4 7 )  a n d  I n  r e  G r e e n ,  3 6 9  U . S .  6 8 9  ( 1 9 6 2 ) ,  
s e e m  t o  b e  t h e  m o s t  r e c e n t  d e c i s i o n s .  H i c k m a n  a f f i r m e d  t h e  
r e v e r s a l  b y  t h e  T h i r d  C i r c u i t  o f  a  c i v i l  c o n t e m p t  f i n d i n g  a g a i n s t  
a  l a w y e r  f o r  f a i l u r e  t o  p r o d u c e  h i s  " w o r k i n g  p a p e r s . "  T h e  
r a t i o n a l e  o f  t h a t  d e c i s i o n  w a s  t h a t  t h e  g e n e r a l  p o l i c y  a g a i n s t  
i n v a d i n g  t h e  p r i v a c y  o f  a n  a t t o r n e y ' s  c o u r s e  o f  p r e p a r a t i o n  i s  s o  
e s s e n t i a l  t o  a n  o r d e r l y  w o r k i n g  o f  o u r  s y s t e m  o f  l e g a l  p r o c e d u r e  
t h a t  a  b u r d e n  r e s t s  o n  t h e  o n e  w h o  w o u l d  i n v a d e  t h a t  p r i v a c y  t o  
--
- · 6  -
e s t a b l i s h  a d e q u a t e  r e a s o n s  t o  j u s t i f y  p r o d u c t i o n  t h r o u g h  a  s u b -
p o e n a  o r  c o u r t  o r d e r .  I n  G r e e n  t h e  C o u r t  r e v e r s e d  t h e  c o n ~ e m p t  
- . : ,  
c o n v i c t i o n  o f  a  l a w y e r  w h o  c o u n s e l l e d  d i s o b e d i e n c e  b y  h i s  l a b o r  
u n i o n  c l i e n t  o f  a  r e s t r a i n i n g  o r d e r  a g a i n s t  p i c k e t i n g .  H i s  
g r o u n d  w a s  t h a t  t h e  o r d e r  i n  h i s  o p i n i o n  w a s  i n v a l i d  u n d e r  s t a t e  
l a w  a n d  t h a t  t h e  c o n t r o v e r s y  w a s  w i t h i n  t h e  e x c l u s i v e  j u r i s -
d i c t i o n  o f  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d ;  h e  a l s o  a d v i s e d  
t h e  u n i o n  t h a t  t h e  b e s t  w a y  t o  t e s t  t h e  o r d e r  w a s  t o  c o n t i n u e  
p i c k e t i n g  a n d ,  i f  t h e  p i c k e t s  w e r e  h e l d  i n  c o n t e m p t ,  t o  a p p e a l  
o r  t o  t e s t  a n y  o r d e r  o f  c o m m i t m e n t  b y  h a b e a s  c o r p u s .  W e  h e l d  
t h a t ,  e v e n  a s s u m i n g  v a l i d i t y  o f  t h e  o r d e r  u n d e r  s t a t e  l a w ,  " i t  
v i o l a t e s  t h e  d u e  p r o c e s s  r e q u i r e m e n t s  o f  t h e  F o u r t e e n t h  A m e n d -
m e n t  t o  c o n v i c t  a  p e r s o n  o f  a  c o n t e m p t  o f  t h i s  n a t u r e  w i t h o u t  
a  h e a r i n g  a n d  a n  o p p o r t u n i t y  t o  e s t a b l i s h  t h a t  t h e  s t a t e  c o u r t  
w a s  a c t i n g  i n  a  f i e l d  r e s e r v e d  e x c l u s i v e l y  b y  C o n g r e s s  f o r  t h e  
f e d e r a l  a g e n c y . "  3 6 9  U . S . ,  a t  6 9 3 .  
--
- 7  -
B o t h  o f  t h e s e  d e c i s i o n s  s u g g e s t  t h a t  t h e  q u e s t i o n  w h e t h e r  
"  \ \  
t ~  u n d e r l y i n g  o r d e r  i s  v a l i d  i s  i m p o ; , , t a n t ,  p e r h a p s  c r u c i a l ,  t o  
-
. ; : ;  
t h e  v a l i d i t y  o f  a n  a t t o r n e y ' s  c o n t e m p t  c o n v i c t i o n  f o r  c o u n s e l l i n g  
h i s  c l i e n t  t o  d i s o b e y  i t .  Y e t  a s  J o h n  H a r l a n  a r g u e d  i n  d i s s e n t  
i n  G r e e n ,  t h e s e  c a s e s  m a y  a l s o  i n v o l v e  t h e  n e c e s s i t y  f o r  a c c o m -
mo d a t i o n  w i t h  t h e  U n i t e d  M i n e  W o r k e r s '  p r i n c i p l e  t h a t  v i o l a t i o n  o f  
a n  " o r d e r  i s s u e d  b y  a  c o u r t  w h o s e  c l a i m  t o  j u r i s d i c t i o n  o v e r  t h e  
u n d e r l y i n g  p r o c e e d i n g  i s  n o t  f r i v o l o u s  m a y  b e  p u n i s h e d  a s  c r i m i n a l  
c o n t e m p t  e v e n  i f  i t  i s  d e t e r m i n e d  o n  a p p e a l  t h a t  s u c h  j u r i s d i c t i o n  
w a s  l a c k i n g . "  I d . ,  a t  6 9 3 .  
~ J  
, r - i . . , ; w -
U n i t e d  S t a t e s  D i s t r i c t  J u d g e  R o b e r t s ,  w h o  g r a n t e d  p e t i t i o n e r ' s  
c o - c o u n s e l  M a l e y  f e d e r a l  h a b e a s  r e l i e f ,  r e g a r d e d  t h a t  a c c o r n r n o d a -
t i o n  a s  r e q u i r e d ,  a n d  r e l y i n g  o n  t h e  F i f t h  C i r c u i t ' s  s t a t e m e n t  o f  
t h e  p r o p e r  a n a l y s e s  i n  U n i t e d  S t a t e s  v .  D i c k i n s o n ,  4 6 5  F .  2 d  4 9 6  
( 1 9 7 2 ) ,  s t r u c k  t h e  b a l a n c e  i n  t h e  l a w y e r ' s  f a v o r .  I  t h i n k  J u d g e  
~ 
--
- 8  -
R o b e r t s '  o p i n i o n  i s  s o u n d l y  r e a s o n e d  a n d  a m  p r e p a r e d  t o  a d o p t  i t .  
B u t  I  t h i n k  t h a t ' s  m o r e  a p p r o p r i a t e l y  d o n e  a f t e r  o r a l  a r g u m e n t .  
- . : ;  
J u d g e  R o b e r t s  b e g a n  h i s  a n a l y s e s  " b y  n o t i n g  t h a t  t h e : f i n d i n g  
~ 
/ ~ t e m p t  
w a s  i n  n o  w a y  b a s e d  u p o n  a n y  a l l e g a t i o n  o f  d i s r e s p e c t -
l f / f J  e , , b '  f o l  o r  
t o  ' l . . t 9  
p ~  
o b e y  a  c o u r t  o r d e r  d i r e c t e d  t o  h i m .  
R a t h e r  t h e  h ~  ,  c o n t e m p t  c o n  - ~ }  
- ~  
d i s r u p t i v e  c o n d u c t  b y  P e t i t i o n e r ,  o r  u p o n  a n y  f a i l u r e  
~ - 4 ;  
s i s t e d  o f  a d v i s i n g  a n d  c o u n s e l l i n g  a  c l i e n t  t h a t  h i s  c o n s t i t u t i o n a l  ·1 ~ J i , , c ,  
r i g h t s  w o u l d  b e  e n d a n g e r e d  b y  o b e y i n g  a  c o u r t  o r d e r  • • • •  W e  
-
m u s t  [ t h e r e f o r e ]  n e c e s s a r i l y  e x a m i n e  t h e  p r o p r i e t y  o f  t h e  u n d e r -
- - ~  
-
-
l y i n g  a s s u m p t i o n  t h a t  M c K e l v a ' s  r e f u s a l  t o  p r o d u c e  t h e  m a g a z i n e s  
w a s  c o n t e m p t u o u s . "  
J u d g e  R o b e r t s  t h e n  s t a t e d  t h e  U n i t e d  M i n e  W o r k e r s ' p r i n c i p l e  
t h a t  " E v e n  i n c o r r e c t  c o u r t  o r d e r s  m u s t  o r d i n a r i l y  b e  o b e y e d  u n t i l  
s e t  a s i d e . "  H o w e v e r ,  t h e  F i f t h  C i r c u i t  h a d  h e l d  i n  U n i t e d  S t a t e s  
v .  D i c k i n s o n  t h a t  " a n  u n c o n s t i t u t i o n a l  o r d e r  m u s t  b e  o b e y e d  i f :  
--
- 9  -
( 1 )  t h e  c o u r t  h a s  s u b j e c t  m a t t e r  j u r i s d i c t i o n ;  ( 2 )  a d e q u a t e  a n d  
e f f e c t i v e  r e m e d i e s  a r e  a v a i l a b l e  f o r  o r d e r l y  r e v i e w  o f  t h e  
- : : ,  
c h a l l e n g e d  r u l i n g ;  a n d  ( 3 )  t h e  o r d e r  d o e s  n o t  r e q u i r e  a n  i r r e -
t r i e v a b l e  s u r r e n d e r  o f  c o n s t i t u t i o n a l  g u a r a n t e e s  . .  "  J u d g e  R o b e r t s  
h e l d  t h a t  e l e m e n t  ( 1 )  w a s  s a t i s f i e d  b u t  t h a t  e l e m e n t s  ( 2 )  a n d  ( 3 )  
w e r e  n o t .  " T h e  o r d e r  f o r  M c K e l v a  t o  o b e y  t h e  s u b p o e n a  d u c e s  t e c u m  
r e q u i r e d  t h e  i r r e t r i e v a b l e  s u r r e n d e r  o f  a  c o n s t i t u t i o n a l  r i g h t ,  
w i t h  n o  a d e q u a t e  a n d  e f f e c t i v e  r e m e d i e s  b e i n g  a v a i l a b l e  f o r  t h e  
o r d e r l y  r e v i e w  o f  t h e  c h a l l e n g e d  r u l i n g .  M c K e l v a  a n d  h i s  a t t o r n e y  
h a d  n o  r e a l  o p p o r t u n i t y  t o  c o n t e s t  t h e  c o n s t i t u t i o n a l  o r d e r :  
T h e  c h o i c e  h a d  t o  b e  m a d e  o n  t h e  s p o t ,  i n  t h e  c o u r t r o o m ,  w h e t h e r  
t o  o b e y  o r  d i s o b e y  J u d g e  C l a w s o n ' s  o r d e r .  N o  i m m e d i a t e  o p p o r t u n i t y  
w a s  a v a i l a b l e  f o r  a p p e l l a t e  r e v i e w  o f  t h e  o r d e r .  R a t h e r ,  M c K e l v a ' s  
c h o i c e  w a s  e i t h e r  t o  r e f u s e  t o  o b e y  t h e  o r d e r  o r  t o  b e  c o m p e l l e d  
t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f ,  i n  v i o l a t i o n  o f  t h e  F i f t h  A m e n d m e n t . "  
--
- 1 0  -
I n  t h e  c i r c u m s t a n c e s ,  J u d g e  R o b e r t s  w a s  o f  t h e  v i e w  t h a t  t h e  
c a s e  w a s  r u l e d  b y  t h e  F i f t h  C i r c u i t ' s  s t a t e m e n t  i n  D i c k i n s o n  t h a t  
- : : ,  
' ' I t  i s  o b v i o u s  t h a t  i f  t h e  o r d e r  r e q u i r e s  a n  
i r r e v o c a b l e  a n d  p e r m a n e n t  s u r r e n d e r  o f  a  c o n -
s t i t u t i o n a l  r i g h t ,  i t  c a n n o t  b e  e n f o r c e d  b y  t h e  
c o n t e m p t  p o w e r .  F o r  e x a m p l e ,  a  w i t n e s s  c a n n o t  b e  
p u n i s h e d  f o r  c o n t e m p t  o f  c o u r t  f o r  r e f u s i n g  a  c o u r t  
o r d e r  t o  t e s t i f y  i f  t h e  u n d e r l y i n g  o r d e r  v i o l a t e s  
F i f t h ,  F o u r t h  o r  p e r h a p s  F i r s t  A m e n d m e n t  r i g h t s  
O n c e  t h e  w i t n e s s  h a s  c o m p l i e d  w i t h  a n  o r d e r  t o  
t e s t i f y  h e  c a n n o t  t h e r e a f t e r  r e p r i e v e  t h e  i n f o r m -
a t i o n  i n v o l u n t a J i l y  r e v e a l e d ,  e v e n  i f  i t  s u b s e q u e n t l y  
d e v e l o p e d  t h a t  c o m p e l l i n g  t h e  t e s t i m o n y  v i o l a t e d  
c o n s t i t u t i o n a l  r i g h t s , ' '  4 6 5  F .  2 d  a t  5 1 2 .  
T h u s ,  s i n c e  t h e  u n d e r l y i n g  o r d e r  c a l l e d  f o r  M c K e l v a ' s  
i r r e t r i e v a b l e  s u r r e n d e r  o f  c o n s t i t u t i o n a l  g u a r a n t e e s ,  J u d g e  
R o b e r t s  h e l d  t h a t  p e t i t i o n e r ' s  c o - c o u n s e l  c o u l d  n o t  b e  h e l d  i n  
c o n t e m p t  f o r  " a c t i n g  t o  p r o t e c t  t h e  r i g h t s  s e c u r e d  h i s  c l i e n t  
b y  t h e  F i f t h  a n d  S i x t h  A m e n d m e n t s  t o  t h e  C o n s t i t u ) t i o n . "  
I t  s e e m s  t o  m e  t h a t  o u r  d e c i s i o n s  i n  H i c k m a r i  a n d  G r e e n  
s u p p o r t  J u d g e  R o b e r t s '  a p p r o a c h  t h a t , n o t w i t h s t a n d i n g  U n i t e d  M i n e  
--
- 1 1  -
W o r k e r s ,  w h e n  t h e  d e t e r m i n a t i o n  c a n  b e  m a d e  t h a t  a n  u n d e r l y i n g  
o r d e r  w a s  i n  f a c t  i n v a l i d ,  a  l a w y e r ' s  g o o d  f a i t h  a d v i c e  t o  h i s  
- . ;  
c l i e n t  t o  r e f u s e  t o  c o m p l y  w i t h  i t  c a n n o t  b e  p u n i s h e d  a s  a  
c r i m i n a l  c o n t e m p t .  
C o - c o u n s e l  M a l e y ' s  s u c c e s s  b e f o r e  J u d g e  R o b e r t s  P ! O m p t e d  
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ _ _ _ , .  
P o t t e r  t o  v o t e  a t  c o n f e r e n c e  t o  d e n y  M a n e s s '  p e t i t i o n  w i t h  a  
-
" f l a g " ,  t h a t  i s ,  w i t h o u t  p r e j u d i c e  t o  a p p l y  t o  t h e  D i s t r i c t  C o u r t  
-
-
f o r  f e d e r a l  h a b e a s  r e l i e f .  B u t  i s  M a n e s s  " i n  c u s t o d y "  f o r  p u r -
p o s e s  o f  h a b e a s  j u r i s d i c t i o n  u n d e r  2 8  U . S . C .  § 2 2 4 1 ?  R e s p o n d e n t s '  
o r d e r  a t  p a g e  2 8  o f  t h e  P e t i t i o n  i s  t h a t  " i n  l i e u .  o f  t h e  p u n i s h -
m e n t  a s s e s s e d  b y  J u d g e  C l a w s o n ,  • • .  t h e  s a i d  M i c h a e l  A n t h o n y  
M a n e s s  b e ,  a n d  h e  i s  h e r e b y ,  a s s e s s e d  t h e  f o l l o w i n g  p u n i s h m e n t :  
a  f i n e  o f  $ 5 0 0 ,  t o  b e  p a i d  t o  t h e  D i s t r i c t  C l e r k  . . .  a t  o r  
b e f o r e  1 2  n o o n ,  O c t o b e r  1 2 ,  1 9 7 3 . "  P e t i t i o n e r  t e l l s  u s  a t  p p . 2 - 3  
o f  t h e  p e t i t i o n  t h a t  " b y  i t s  t e r m s  t h e  c o n t e m p t  j u d g m e n t  a l l o w e d  
--
- 1 2  -
a  g r a c e  p e r i o d  o f  a p p r o x i m a t e l y  t w o  w e e k s  f o r  p a y m e n t  o f  t h e  f i n e ,  
p e r m i t t i n g  t h e  P e t i t i o n e r  t o  r e m a i n  a t  l a r g e  o n  a  p e r s o n a l  
- _ : ;  
r e c o g n i z a n c e  b o n d  w h i l e  s e e k i n g  f u r t h e r  r e l i e f  . . .  "  H e  a d v i s e s  
f u r t h e r  a t  p a g e  4  t h a t  a f t e r  h i s  u n s u c c e s s f u l  e f f o r t s  t o  g e t  r e -
l i e f  f r o m  t h e  T e x a s  S u p r e m e  C o u r t  a n d  C o u r t  o f  C r i m i n a l  A p p e a l s  
" t h e  r e s p o n d e n t  e n t e r e d  a n  o r d e r  c o n t i n u i n g  t h e  P e t i t i o n e r  o n  
h i s  p e r s o n a l  r e c o g n i z a n c e  b o n d ,  d e s p i t e  h i s  f a i l u r e  t o  p a y  t h e  
f i n e ,  i n  o r d e r  t o  p e n n i t  t h e  f i l i n g  o f  a  p e t i t i o n  f o r  t h e  w r i t  
o f  c e r t i o r a r i  t o  t h i s  C o u r t . "  
T h e  q u e s t i o n  o f  " i n  c u s t o d y "  w a s  f a c e d  b y  J u d g e  R o b e r t s .  
H i s  o p i n i o n  s t a t e s :  " P e t i t i o n e r  [ M a l e y ]  h a s  c l e a r l y  m a n i f e s t e d  
h i s  i n t e n t i o n  n o t  t o  p a y  t h e  $ 5 0 0  f i n e  a s s e s s e d  a g a i n s t  h i m ,  
a n d  t o  g o  t o  j a i l  i f  n e c e s s a r y .  T h e  ' r e s t r a i n t '  r e q u i r e m e n t  o f  
2 8  U . S . C .  § 2 2 5 4  i s  s a t i s f i e d  i n  t h a t  P e t i t i o n e r  i s  o n  b o n d  a n d  
w i l l ,  a c c o r d i n g  t o  J u d g e  M e y e r ' s  [ r e s p o n d e n t  h e r e i n ]  o r d e r ,  g o  
--
- 1 3  -
t o  j a i l  u p o n  r e f u s a l  t o  p a y  t h e  f i n e .  H a r < l c n  v .  P u r e l y ,  4 0 9  F .  
2 d  7 8 4  ( 5 t h  C i r .  1 9 6 9 ) .  J u d g e  M e y e r s  h a s  a l l o w e d  P e t i t i o n e r  t o  
- : ,  
r e m a i n  f r e e  o n  p e r s o n a l  r e c o g n i z a n c e  b o n d  p e n d i n g  t h e  o u t c o m e  
o f  t h i s  c o l l a t e r a l  a t t a c k . "  
O u r  c a s e s  h a v e  c e r t a i n l y  g o n e  f a r  i n  f i n d i n g  s a t i s f a c t i o n  
-
o f  t h e  " i n  c u s t o d y "  r e q u i r e m e n t  o n  t h e  b a s i s  o f  e v e n  m i n i m a l  
r e s t r a i n t s  o n  o n e ' s  " l i b e r t y  t o  d o  t h o s e  t h i n g s  w h i c h  i n  t h i s  
c o u n t r y  f r e e  m e n  a r e  e n t i t l e d  t o  d o . "  J o n e s  v .  C u n n i n g h a m ,  
3 7 1  U . S .  2 3 6 ,  2 4 3  ( 1 9 6 3 ) .  O u r  m o s t  r e c e n t  d e c i s i o n  i s  l a s t  
T e r m ' s  H e n s l e y  v .  M u n i c i p a l  C o u r t ,  4 1 1  U . S .  3 4 5 ,  w h e r e  w e  h e l d  
. . . _ , , , , , .  
t h a t  a n  a c c u s e d  c o n v i c t e d  a n d  s e n t e n c e d  t o  o n e  y e a r ' s  i m p r i s o n -
m e n t  a n d  r e l e a s e d  o n  h i s  o w n  r e c o g n i z a n c e  p e n d i n g  a p p e a l  w a s  
" i n  c u s t o d y . "  H o w e v e r ,  t h e  o p i n i o n  e m p h a s i z e d  t h a t  C a l i f o r n i a  
l a w  i m p o s e d  s t a t u t o r y  r e s t r a i n t s  o n  h i m  n o t  s h a r e d  b y  t h e  p u b l i c  
g e n e r a l l y ,  a n d  a l s o  t h a t  t h e  S t a t e  w a s  e a g e r  t o  p u t  h i m  b e h i n d  
I  





- 1 . 4  -
b a r s  a n d  t h e r e f o r e  t h a t  i n  h i s  c a s e  c o n f i n e m e n t  w a s  n o t  a  
" s p e c u l a t i v e  p o s s i b i l i t y . "  I d . ,  p p .  3 5 1 - 3 5 2 .  T h e  p e t i t i o n e r  
- : ,  
i n  M a r d e n  v .  P u r d y  r e l i e d  u p o n  b y  j u d g e  R o b e r t s  h a d  a l s o  b e e n  
c o n v i c t e d  a n d  s e n t e n c e d  t o  a  y e a r ' s  i m p r i s o n m e n t ;  h e  w a s  r e -
l e a s e d  o n  c a s h  b a i l  p e n d i n g  a p p e a l .  I  c o n c l u d e  t h e r e f o r e  t h a t  
w e  h a v e  n o t  y e t  c o n f r o n t e d  t h e  " i n  c u s t o d y "  q u e s t i o n  i n  a  c a s e ,  
a s  h e r e ,  o f  a  p e t i t i o n e r  s e n t e n c e d  o n l y  t o  a  f i n e  a n d  r e l e a s e d  
o n  h i s  p e r s o n a l  r e c o g n i z a n c e .  D e s p i t e  J u d g e  R o b e r t s '  c o m m e n t s ,  
i t  s e e m s  t o  m e  t h a t  t h e r e  m a y  b e  o n l y  a  " s p e c u l a t i v e  p o s s i b i l i t y "  
t h a t  f a i l u r e  t o  p a y  t h e  f i n e  m e a n s  c e r t a i n  i m p r i s o n m e n t .  I n  a n y  
e v e n t ,  M i k e  R o d a k  c a l l e d  c o u n s e l  a t  m y  r e q u e s t  a n d  r e p o r t s  t h a t  
r e s p o n d e n t ,  t h r o u g h  t h e  A t t o r n e y  G e n e r a l  o f  T e x a s ,  h a s  p e r f e c t e d  
a n  a p p e a l  t o  t h e  F i f t h  C i r c u i t  f r o m  J u d g e  R o b e r t s '  o r d e r  i n  t h e  
M a l e y  c a s e ,  t h a t  b r i e f s  w i l l  b e  f i l e d  t h i s  m o n t h ,  t h a t  o r a l  
a r g u m e n t  w i l l  n o t  b e  e a r l i e r  t h a n  M . : i y ,  a n d  t h a t  i t  i s  n o t  r  
.  '  
-
-
- 1 5  -
t o  p r e d i c t  w h e n  a  d e c i s i o n  w i l l  b e  a n n o u n c e d .  A l l  i n  a l l ,  I  
d o  n o t  t h i n k  t h a t  I  c o u l d  v o t e  t o  d e n y  w i t h  a  " f l a g . "  
- : ,  







This is the contempt case which comes to us essentially from 
a District Court in Texas, the Intermediate and Supreme Courts 
of Texas having refused to review a contempt order by a trial 
judge against a defendant (McKelva) and his two counsel (Maness 
and Maley). This case now concerns only one of the counsel, 
Maness, petitioner herein. The respondent, Meyers, is the trial 
judge who held him in contempt for advising his client not to obey 
a subpoena duces tecum order to produce, in a civil injunction 
proceedings, some 52 magazines alleged to be obscene. 
Under Texas law, an injunction proceeding is authorized -
civil in nature - against the exhibiting and distribution of 
obscene material. One who exhibits or distributes obscene material 
also is subject to criminal prosecution under Texas law. The 
defendant, McKelva, acting on advice of counsel, pled the Fifth 
-- 2. 
Amendment against self incrimination in declining to produce the 
magazines in response to the Court's order. 
There was no disrespect or lack of civility in the courtroom. 
Counsel and the court acted with decorum. There was simply a 
disagreement as to the legal rights of the parties. 
Attorney Maley , following his conviction on contempt for so 
advising his client, filed a writ of habeas corpus with the U.S. 
District Court for the Western District of Texas. In an opinion 
by Judge Roberts (seep. 74 et seq. of Petitioner's Brief), the 
contempt order of Judge Meyers was held to be invalid. This 
judgment by the U.S. District Court is now pending on appeal in 
CAS, awaiting decision by this Court of the present case. 
The elaborate brief filed on behalf of petitioner by William 
F. Walsh, a leading criminal lawyer in Te x as, states that there 
appears to be " no precedent in the constitutional history of 
this country or in the recorded history of the Anglo-American 
common law" involving a situation exactly sxmxh like the present 
case. 
The Attorney General of Texas, now representing the respondent, 
relies in effect on three grounds as justifying the criminal 
contempt decision: (i) the proceedings was civil in nature; 
(iil the magazines were not owned by McKelva and hence cannot 
- be "equated with the private books and papers" protected by Boyd 
--
- - 3. 
v. United States, and (iii) since McKelva (not being the owner) 
could not validly claim the "privilege", his counsel was in 
contempt of court in advising him to disobey a valid order. In 
this connection, respondent argues that in a civil case courts 
must have the power to require production of evidence; that other-
wise they have no basis upon which to rule upon a claim of Fifth 
Amendment privilege; that if they rule erroneously, and direct 
production of the documents, the testimony or evidence derived 
therefrom is inadmissible in any subsequent proceedings. Wigmore 
on Evidence, McNaughten's revision, Vol. VIII, Section 2270, pp. 
417-419 are cited for this proposition. 
Although there is a good deal of "over kill" in the brief 
on behalf of petitioner, its basic argument is that the privilege 
may properly be invoked in any action, civil or criminal, against 
compliance with a subpoena duces tecum, even with respect to 
magazines that previously have been displayed for commercial 
distribution. But even if this position should not be sust ained 
by the Court, petitioner's brief argues that when an attorney 
in good faith advises his client to resist compliance with a 
subpoena on grounds of possible self incrimination, he is not 
amenable to citation for contempt as he is discharging his duties 
as counsel and that his rights, and those of his client in this 
respect, are protected by the Fifth, Sixth and Fourteenth Amendment~. 




- - 4. 
I derived more "light" on this issue from the memorandum 
opinion of Judge Roberts in the companion case of Maley v. Meyers 
(Petitioner's Brief, p. 74) than I did from the briefs of either 
of the parties. I am inclined, perhaps being influenced by a 
deep conviction as to freedom of counsel to advise his client, 
to agree with the opinion of Judge Roberts. Yet, I must say that 
this case is not as clear and simple as it first appeared to be 
when I voted to grant cert. I believe that many states have a 
civil procedure for the injunction of the distribution of obscene 
materials, and unless such materials may be subpoenaed for 
examination by the court, such statutes will be meaningless. 
In a criminal case, the court on the basis of probable cause and 
a valid warrant, can have the alleged material seized. But I 
don't think such a search warrant is permissible in a civil case. 
I need to do a good deal more thinking about this case, with . 





This is a summary memo, primarily as a "memory jog" of 
the facts and issue presented by the above case. This 
memorandum reflects no specific analysis, and reflects only 
a most tentative and superficial viewpoint. 
This is the contempt case which comes to us essentially from 
a District Court in Texas, the Intermediate and Supreme Courts 
of Texas hav.ing refused to review a contempt order by a trial 
judge against a defendant (McKelva) and his two counsel (Maness 
and Maley) . This case now concerns only one of the counsel, 
Maness, petitioner herein. The respondent, Meyers, is the trial 
judge who held him in contempt for advising his client not to obey 
a su,poena duces tecum order to produce, in a civil injunction 
proceedings, some 52 magazines alleged to be obscene. 
Under Texas law, an injunction proceeding is authorized -
civil in nat re - against the exhibiting and distribution of 
obscene material . One who exhibits or distributes obscene materia 
also is subject to criminal prosecution under Texas law. The 
defendant, McKelva, acting on advice of counsel, pled the Fifth 
.. 
- - 2. 
Amendment against self incrimination in declining to produce the 
magazines in response to the Court's order. 
There was no disrespect or lack of civility in the courtroom. 
Counsel and the court acted with decorum. There was simply a 
disagreement ·as to the legal rights of the parties. 
Attorney Maley, following his conviction on contempt for so 
advising his client, filed a writ of habeas corpus with the u.s. 
District Court for the Western District of Texas. In an opinion 
by Judge Roberts (seep. 74 et seq. of Petitioner's Brief), the 
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contempt order of Judge Meyers was held to be invalid. This 
judgment by the u.s. Disttict Court is now pending on appeal in 
CAS, awaiting decision by this Court of the present case. 
The elaborate brief filed on behalf of petitioner by Willia~ 
F. Wallb, a leading criminal lawyer in Texas, states that there 
appears to be "no precedent in the constitutional history of 
this count~ or in the recorded history of the Anglo-American 
common law" involving a situation exactly ■twit• like the present 
case. 
The Attorney General of Texas, now representing the responden 
relies in effect on three grounds as justifying the criminal 
contempt decision: (i) the proceedings was civil in nature; 
(iil the magazines were not owned by McKelva and hence cannot 
be "equated with the private books and papers" protected by Boyd 
• 3. 
v. United States, and (iii) since McKelva (not being the owner) 
could not validly claim the "privilege", hia counsel was in 
contempt of court in advising him to disobey a valid order. In 
this connection, respondent argues that in a civil case courts 
must have the power to re~ire production of evidence: that other-
wise they have no basis upon which to rule upon a claim of Fifth 
Amendment privilege: that if they rule erroneously, and direct 
production of the documents, the testimony or evidence derived 
therefaom is inadmissible in any subsequent proceedings. Wigmore 
on E'didence, McNaughten•s revision, Vol. VIII, Section 2270, pp. 
417-419 are cited for this proposition. 
Although there is a good deal of "over kill" in the brief 
on behalf of petitioner, its basic argument is that the privilege 
may properly be invoked in any action, civil or criminal, against 
compliance with a subpoena duces tecum, even with respect to 
magazines that previously have been displayed for commercial 
distribution. But even if this position should not be susaained 
by the Court, petitioner's brief argues that when an attorney 
in good faith advises his client to resist compliance with a 
subpoena on grounds of possible self incrimination, he is not 
amenable to ciaation for contempt as he is discharging his duties 
as counsel and that his rights, and those of his client in this 
respect, are protected by the Fifth, Sixth and Fourteenth Amendment 




I derived more "lightM on this issue from the memorandum 
opinion of Judge Roberts in the companion case of Maley v. Meyers 
(Petitioner's Brief, p. 74) than I did from the briefs of either 
of the parties. I am inclined, perhaps being influenced by a 
deep conviction as to freedom of counsel to advise his client, 
to agree with the opinion of Judge Roberts. Yet , I must say that 
this case is not as clear and simple as it first appeared to \be 
when I voted to grant cert. I believe that many states have a 
civil procedure for the injunction of the distribution 
materials, and unless such materials may be subpoenaed for 
examination by the court , such statutes will be meaningless . 
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Mr. Justice Powell 
Penny Clark 
• 
DATE: October 11, 1974 
No. 73-689 Maness v. Meyers 
I recommend a vote to reverse the contempt conviction. 
Holding attorneys in contempt for advising their clients to 
invoke the privilege against self-incrimination impermissibly 
fetters the exercise of the Fifth Amendment privilege itself. 
The decision should be grounded directly on the Fifth 
Amendment rather than on a right to counsel. This Court has 
held that a witness is not entitled to the presence of counsel 
during questioning before a grand jury or other investigatory 
body. Anonymous v. Baker, 360 U.S. 287 (1959) (5-4 split); 
In re Groban, 352 U.S. 330 (1957) (5-4 split). But cf. Miranda 
v. Arizona, 384 U.S. 436 (1966). The historical and 
administrative reasons for the Groban rule do not apply to 
civil proceedings in which parties are allowed the presence 
of retained counsel. But even if Groban and Baker establish 
generally that the presence of counsel is not constitutionally 
required for protection of the Fifth Amendment privilege,* 
*Both cases were decided before the Fifth Amendment was made 
applicable to the states. In each the claim was based on 
general due process concepts, but the Court referred to the 





they do not authorize the state to curtail the access to 
advice of counsel. That is the necessary effect of holding 
an attorney in contempt for advising his client to invoke 
2. 
the Fifth Amendment privilege. It automatically creates a 
conflict of interest: the attorney risks a fine or imprison-
ment if the judge rules that the privilege is unavailable, 
but he has an obligation to protect his client's constitutional 
rights. There is ground for fear that attorneys would resolve 
close questions in favor of their own safety. The result would 
leave witnesses without the legal advice they need to make 
an informed decision to claim or waive the privilege. 
In In re Watts, 190 U.S. 1 (1903), the USDC had held two 
attorneys in contempt for advising their client to seek a 
state court order that interfered with an ongoing bankruptcy 
proceeding. The Court held that the attorneys could not be 
held in contempt for good-faith advice: 
In the ordinary case of advice to clients, if an 
attorney acts in good faith and in the honest 
belief that his advice is well founded and in the 
just interests of his client, he cannot be held 
liable for error in judgment. The preservation of 
the independence of the bar is too vital to the due 
administration of justice to allow of the application 
of any other general rule. 
Id. at 29. The case seems to rest partly on a principle of 
comity,~ id. at 35, and there is no constitutional doctrine 
involved, but it offers an attractive framework for the Fifth 
Amendment problem. 
Ordinarily there is no need to use contempt citations 
against attorneys to guard against frivolous claims of 
--
-
- • 3. 
constitutional privilege. If the presiding judge believes that 
the claim of privilege is unfounded, he may hold the witness 
in contempt. In the vast majority of cases, this remedy should 
be sufficient to~protect the courts' interest in securing 
evidence. Attorneys will not lightly advise their cli ents to 
go to jail if they think there is no merit to the claim of 
privilege. In extraordinary cases (and petitioner concedes this 
point) an attorney might be subject to contempt for advising 
a client to make a plainly groundless claim of privilege in a 
deliberate effort to obstruct an investigation. 
But this is not such a case. The claim of privilege with 
respect to obscene magazines, while not clearly correct, is 
not plainly without merit. At the outset I discard the 
argument that the magazines are "private papers" and "corrnnunicative." 
Unlike the papers involved in other Fifth Amendment cases, e.g., 
Couch v. United States, 409 U.S. 322 (1973), the magazines do 
not contain any information about the witness. They are not 
an expression of the witness's thoughts or observations. The 
only way in which they tend to incriminate the witness is that 
their possession is an element of a crime. But that may be 
sufficient defense to an order for their production. For the 
witness to produce the magazines would be an admission that 
he possessed them. It would furnish a vital link in the chain 
of evidence required to convict him of a crime. 
A claim of privilege not to produce incriminating articles 
is not frivolous. In United States v. White, 322 U.S. 694 
--
-
- • 4. 
(1944), the Court wrote a paragraph of dictum describing the 
Cin part), 
privilege. It said ~ "It is designed to prevent the use of 
legal process to force from the lips of the accused individual 
the evidence necessary to convict him or to force him to 
produce and authenticate any personal documents or effects 
that might incriminate him •..• It protects the individual 
from any disclosure, in the form of oral testimony, documents 
or chattels, sought by legal process against him as a witness." 
See McCormick, Evidence§ 126, at 268 & n. 73 (Cleary ed. 1972); 
8 Wigmore, Evidence§ 2264 (McNaughton rev. 1961). The recent 
cases distinguishing "testimonial" evidence from physical 
evidence cast some doubt on the continued validity of the 
White dictum, United States v. Dionisio, 410 U.S. 1 (1973); 
Schmerber v. California, , 384 U.S. 757 (1966), but they deal 
with a different problem and it is not clear that they control 
this issue. Under the approach I have outlined above, it would 
not be necessary to decide whether the claim of privilege was 
right, only that it was not plainly wrong. 
Now to clear up some minor questions. It seems clear that 
there is no right to appeal a criminal contempt judgment in 
Texas. The only remedy is by habeas corpus, and petitioner 
tried that unsuccessfully. Second, a subpoena is not the only 
way of getting these magazines. A search warrant could have 
issued, even if no criminal proceedings were contemplated, 
under the same statute that authorized the injunctive proceeding. 
-- • 
Tex. Penal Code art. 527 § 9 (no longer in effect). The 
statute is reproduced in petitioner's brief, at 64-65. The 
search warrant would have required probable cause, notice 
5. 
to the seller, and a hearing. Significantly, § 9(c) provides 
,,... 
that the magistrate cannot require the respondent to produce 
'-./ 
any of the obscene material described in the affidavit. In 
Mckelva's case the subpoena may have been calculated to bypass 
these safeguards. 
Finally, it is worth asking whether the attorney can 
raise his client's Fifth Amendment rights. I think this is 
a strong situation for invoking the jus· tertii doctrine. The 
attorney has suffered a definite injury, and the injury to 
the client's rights is the direct consequence of the injury 
to the attorney. It is most unlikely that the client could 
challenge his own imprisonment on the ground that his attorney 
was found in contempt, or that a witness who chose to waive 
the privilege could prevent the use of his testimony by 
claiming that his attorney had been intimidated into advising 
him not to claim the privilege. Moreover, the confidential 
and representative nature of the attorney-client relationship 
strengthens the attorney's claim that compulsion directed 
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Motion for Leave to File 
Supplemental Brief After 
Argument 
This case was argued on October 22. 
' 
pc..-
Resp seeks to file a supplemental brief responding to petr1 s argument- -made fo r 
the first time in his reply brief- -that this Court1 s decision in United States v. ~, 
402 U.S. 530, provides an adequate solution to the problem of determining a self-
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CHAMBERS OF 
JUSTICE WILLIAM O. DOUGLAS November 30, 7 
Dear Chief': 
I agree with your opinion in 73-689, 
MANESS v. MEYERS. 
On p. 10, 1. 8 should not the 
sentence beginning "Persons who make private" 
have added bef'ore the word "risk" the word 
"usuaJ..ly" or "generally" or "normally", 
because the holding in this present case 
carves out a narrow exception? 
(,t (j / 
WILLIAM O. DOUGLAS 
The Chief' Justice 
cc: The Conference 
--
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Y o u r  s u g g e s t i o n  i s  a  g o o d  o n e .  I  h a v e  
i n s e r t e d  " g e n e r a l l y "  b e f o r e  t h e  w o r d  
1 1
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1 1
•  
R e g a r d s ,  
C J ~  
M r .  - - J u s t i c e - D o u g l a s  
C o p i e s  t o  t h e  C o n f e r e n c e  
, _  
~ t • ·  ~ 3 /  7 ; ~  I J . J 1 N  1 -
-
T o :  M r .  J u s t i c e  D o u g l a s  
M r .  J ; , , s t  t  c e  B r e n n a n  
M r .  J u 2 t i c e  S t e w a r t  
M r .  J u s t f o e  W h i t e  
1 1 r .  J r n t i c e  M a r s h a l l  
U r .  J u s t i c e  B l a c k n 1 1 /  
M r .  J u s t i c e  P o w e l l  
M r .  J u s t i c e  R e h n q u i s t  
1 s t  P R  I N T  E D  D R A F T  F r o m :  
r u ~  ~ n i e f  J u s t i c e  
.  S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T ~ ' f H S a t e d :  _ _ _  _  
N o  7 3 - f i 8 9  
R e c i r c u l a t e d :  D E C  3  1 9 7  
M i c h a e l  A n t h o n y  M a n e s s .  
P e t i t i o n e r ,  
v .  
J a m e s  R .  M e y e r s ,  P r e s i d i n g  
J u d g e .  
O n  W r i t  o f  C e r t i o r a r i  t o  t h e  
1 6 9 t h  J u d i c i a l  D i s t r i c t  
C o u r t  o f  B e l l  C o u n t y ,  
T e x a s .  
[ D e c e m b e r  - ,  1 9 7 4 ]  
M R .  C H I E F  J u s T I C E  B U R G E R  d e l i v e r e d  t h e  o p i n i o n  o f  
t h e  C o u r t .  
W e  g r a n t e d  c e r t i o r a r i  t o  d e c i d e  w h e t h e r  a  l a w y e r  m a y  
b e  c i t e d  f o r  c o n t e m p t  i n  a  s t a t e  c i v i l  p r o c e e d i n g  f o r  
a d v i s i n g  h i s  c l i e n t ,  i n  g o o d  f a i t h  a n d  w i t h o u t  c o n t u m a -
c i o u s  c o n d u c t ,  t h a t  t h e  c l i e n t  m a y  r e f u s e  t o  p r o d a c e  
u b p o P n a e d  m a t e r i a l  o n  F i f t h  A m e n d m e n t  g r o u n d s .  
I  
P e t i t i o n e r  i s  a  l a w y e r .  I n  J a n u a r y  1 9 7 3  h i s  c l i e n t  w a s  
c o n v i c t e d  b e f o r e  a  M u n i c i p a l  C o u r t  i n  t h e  c i t y  o f  T e m p l e ,  
T e x a s ,  o f  s e l l i n g  s e v e n  o b s c e n e  m a g a z i n e s  i n  v i o l a t i o n  o f  
a  T e m p l e  o r d i n a n c e  S i x  d a y s  l a t e r  t h e  c l i e n t ,  M i c h a e l  
M c K e l v a ,  w a s  s e r v e d  b y  a  B e l l  C o u n t y  d e p u t y  s h e r i f f  
w i t h  a  s u b p o e n a  d u c e s  t e c u m  d i r e c t i n g  h i m  t o  p r o d u c e  
5 2  m a g a z i n e s  b e f o r e  t h e  1 6 9 t h  J u d i c i a l  D i s t r i c t  C o u r t .  
T h e  t i t l e s  o f  t h e  m a g a z i n e s  w e r e  g i v e n ,  b u t  n o  o t h e r  
d e s c r i p t i o n  w a s  c o n t a i n e d  i n  t h e  w a r r a n t .  
U n d e r  t h e  T e x a s  P e n a l  C o d e  
1  
u p o n  a p p l i c a t i o n  b y  
1  
A r t i c l e  5 2 7  o f  t h e  T e x a s  P e n a l  C o d e  r e g u l a t e s  d i s t r i b u t i o n  o f  
f  o b s c e n e  a r t i c l e s .  G e n e r a l l y ,  i t  p r o v i d e s  c r i m i n a l  p e n a l t i e s  f o r  s p e c i f i c  
a c t , : ;  o f  d i s t r i b u t i o n .  I n  §  1 3 ,  h o w e v e r ,  i t  p r o v i d e s  f o r  a  c i v i l  i n -
n m c t i o n  t o  e n f o r c e  i t s  o t h e r  p r o v i s i o n s :  
" & c  1 3  T h e  < l i : - t n c t  c o u r t s  o f  t h i s  S t a t e  a n d  t h e  j u d g e s  t h e r e o f  
~ 
I f ; ,  
-~ -~  
1 - u ~  
h  C  9 , - -
I  1 / f  
--
n - 6 k 9 - - O P f N I O N  
2  
1 L . \  1 ' ; E S S  1  ~ \ I E Y E R S  
a n y  c i t y  a t t o r n e y  t h e  d i s t r i c t  c o u r t s  m a y  i s s u e  i n j u n c t i o n s  
t e >  p r e v e n t  i l l e g a l  d i s t r i b u t i o n  o f  o b s c e n e  m a t t e r .  T h e  
s u b p o e n a  h e r e  w a s  r e q u e s t e d  b y  t h e  T e m p l e  C i t y  A t t o r -
n e y  i n  o r d e r  t o  o b t a i n  s u c h  a n  m j u n c t i o n .  B e s i d e s  
c o m m a n d i n g  p r o d u c t i o n  o f  t h e  m a g a z i n e s  i t  o r d e r e d  
p e t i t i o n e r ' s  c l i e n t ,  t o  a p p e a r  a t  a  h e a r i n g  o n  F e b r u a r y  1 ,  
1 9 7 3 ,  a n d  g i v e  t e s t i m o n y .  ·  
M c K e l v a  a p p e a r e d  r e p r e s e n t e d  b y  p e t i t i o n e r  a n d  a n  
a s s o c i a t e ,  K a r l  A .  M a l e y .  E a r l i e r ,  M a l e y  h a d  f i l e d  a  
w r i t t e n  m o t i o n  t o  q u a s h  t h e  s u b p o e n a .  T h e  m o t i o n  
c l a i m e d ,  i n t e r  a l - i a ,  t h a t  t h e  i s s u a n c e  o f  t h e  s u b p o e n a  w a s  
m e r e l y  a n  a t t e m p t  t o  r e q u i r e  m a t e r i a l s  a n d  t e s t i m o n y  m  
v i o l a t i o n  o f  M c K e l v a ' s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  i n c r i m i -
n a t e  h i m s e l f .  
A t  t h e  h e a r i n g  p e t i t i o n e r  o r a l l y  a r g u e d  t h e  m o t i o n  t o  
q u a s h .  H e  t o o  c o n t e n d e d  t h a t  t h e  c i t y  w a s  a t t e m p t i n g ,  
s h a l l  h a v e  f u l l  p o w e r ,  a u t h o r i t y ,  a n d  j u r i s d i c t i o n ,  u p o n  a p p l i c a t i o n  
b y  a n y  d i s t r i c t ,  c o u n t y ,  o r  c i t y  a t t o r n e y  w i t h i n  t h e i r  r e s p e c t i v e  j u r i s -
d i c t i o n s ,  o r  t h e  A t t o r n e y  G e n e r a l  t o  i s s u e  a n y  a n d  a l l  p r o p e r  r e s t r a i n - .  
i n g  o r d e r s ,  t e m p o r a r y  a n d  p e r m a n e n t  m j u n c t i o n s ,  a n d  a n y  o t h e r  
w r i t s  a n d  p r o c e s s e s  a p p r o p r i a t e  t o  c a r r y  o u t  a n d  e n f o r c e  t h e  p r o -
v 1 s 1 0 n s  o f  t l u s  a r t i c l e .  S u c h  r e s t r a m m g  o r d e r s  o r  m j u n c t 1 0 n s  m a y  
i s s u e  t o  p r e v e n t  a n y  p e r s o n  f r o m  v i o l a t i n g  a n y  o f  t h e  p r o v i s i o n s  o f  
t h i s  a r t i c l e .  H o w e v e r ,  n o  r e s t r a m m g  o r d e r  o r  i n j u n c t i o n  s h a l l  i s s u e  
e x c e p t  u p o n  n o t i c e  t o  t h e  p e r s o n  s o u g h t  t o  b e  e n j o i n e d .  S u c h  p e r s o n  
s h a l l  b e  e n t i t l e d  t o  a  t r i a l  o f  t h e  i s s u e s  w i t h m  o n e  d a y  a f t e r  j o i n d e r  
o f  i s s u e  a n d  a  d e c 1 s 1 0 n  s h a l l  b e  r e n d e r e d  b y  t h e  c o u r t  w i t h i n  t w o  
d a y s  o f  t h e  c o n c l u s 1 0 n  o f  t h e  t n a l  I n  t h e  e v e n t  t h a t  a  f i n a l  o r d e r  o r  
J u d g m e n t  o f  m j u n c t i o n  b e  e n t e r e d  a g a i n s t  t h e  p e r s o n  s o u g h t  t o  b e ·  
e n j o m e d ,  s u c h  f i n a l  o r d e r  o r  j u d g m e n t  s h a l l  c o n t a i n  a  p r o v 1s 1 0 n  d i -
r r c t m g  t h e  p e r s o n  t o  s u r r e n d e r  t o  t h e  s h e r i f f  o f  t h e  c o u n t y  i n  w h i c h  
t h e  a c t 1 0 n  w a s  b r o u g h t  a n y  o b s c e n e  m a t t e r  m  h i s  p o s s e s s i o n  a n d  
~ u c h  , ; h e r i f f  s h a l l  b t >  d i r e c t e d  t o  s e i z e  a n d  d e s t r o y  s u c h  m a t t e r .  S e c .  
1 3  a m P n d e d  b y  A c t s  1 9 7 1 ,  6 2 n d  L e g . ,  p .  2 7 2 5 ,  c h  8 8 7 ,  §  3 ,  e f f .  A u g .  3 0 ,  
r n 7 1 . ' '  
T h e  e n t i r e  a r t i c l e  w a s  r e p e a l e d  b y  A c t s  1 9 7 3 ,  6 3 d  L e g . ,  p .  \ : l 9 1 ,  c .  3 9 9 , .  
§  3  ( a ) ,  e f f e c t i v e  J a n u a r y  1 ,  1 9 7 4 .  T h e  n e w  l a w  d o e , - n o t  s e e m  t o . ,  
h a v e  a n v  p r o v i s 1 0 n  e q m v a l e n t  t o  §  1 : 3  
-7 3 - 6 ~ 9 - 0 P I N I O ~  
M A N E S S  u  .  . : V I  E Y E R S  
-
3  
t h r o u g h  a  c i v i l  p r o c e e d i n g ,  t o  d i s c o v e r  e v i d e n c e  w h i c h  
p r o p e r l y  s h o u l d  b e  d i s c o v e r e d ,  i f  a t  a l l ,  t h r o u g h  c r i m i n a l  
p r o c e s s .  H e  f r e e l y  a d m i t t e d  t h a t  t h e  m a g a z i r n / \ d e a l t  ~ 
e x p l i c i t l y  w i t h  a c t s  o f  a  s e x u a l  n a t u r e ,  a n d  t h a t  t h e y  w e r e  
" o f  t h e  s a m e  c h a r a c t e r "  a s  t h e  m a g a z i n e s  f o r  d i s t r i b u t i o n  
o f  w h i c h  M c K e l v a  h a d  p r e v i o u s l y  b e e n  c o n v i c t e d .
2  
T h u s ,  h e  a r g u e d ,  i t  w a s  q u i t e  c l e a r  t h a t  a  " s u b s t a n t i a l  I  
0  
p o s s i b i l i t y  o f  s e l f - i n c r i m i n a t 1 0 n "  e x i s t e d  i f  M c K e l v a  ~ w r u  ·  ~ 1 ! 4 1 1 / ~ e i ' - -
t o  p r o d u c e  t h e  m a g a z i n e s .  P e t i t i o n e r  f o r e s a w  c r i m i n a l  
p r o s e c u t i o n  e i t h e r  u n d e r  t h e  T e m p l e  o r d i n a n c e  
3  
a g a i n ,  
o r  u n d e r  A r t .  5 2 7  i t s e l f .  
A l t h o u g h  p e t i t i o n e r  c l a i m e d  t h e  F i f t h  A m e n d m e n t ' s  
p r o t e c t i o n  w a s  a v a i l a b l e  i n  a n y  p r o c e e d i n g  w h e t h e r  c i v i l  
o r  c r i m i n a l ,  h e  a l s o  u r g e d  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  
t h e  i n j u n c t i v e  p r o c e e d i n g  w a s  q u a s i - c r i m i n a l  i n  n a t u r e .  
H e  n o t e d  t h a t  i t  w a s  b r o u g h t  u n d e r  t h e  p e n a l  c o d e  o f  
T e x a s  a n d  c o n c l u d e d  t h a t  t h e  c i t y  s h o u l d  s e c u r e  a  s e a r c h  
w a r r a n t ,  d e s c r i b i n g  w i t h  p a r t i c u l a r i t y  t h e  m a g a z i n e  i t  
d e s i r e d  p r o d u c e d .  
T h e  c i t y  a t t o r n e y  r e s p o n d e d  t h a t  t h e  p r o c e e d i n g  w a s  
p u r e l y  c i v i l  a n d  t h a t  " t h e r e  i s  n o  c o n t e n t i o n  o n  t h e  p a r t  
o f  t h e  C i t y  o r  a n y  a t t e m p t  o n  t h e  p a r t  o f  t h e  C i t y  t o  g e t  
a n y  e v i d e n c e  f o r  a n y  c r i m i n a l  p r o s e c u t i o n , "  a n d  t h u s  a n y  
m a t e n a l  p r o d u c e d  w o u l d  n o t  b e  i n c r i m i n a t i n g .  F u r t h e r ,  
h e  m a i n t a i n e d ,  b e c a u s e  t h e r e  ' ' a r e  n o  c r i m i n a l  s a n e -
i  T h e  p a r t i e s  s t i p u l a t e d  t h a t  t h e  c o n v i c t 1 0 n  h a d  o c c u r r e d  a n d  w a s  
t h e n  u n d e r  a p p r a l  
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I t  a p p e a r s  t h a t  t h e  T e m p l e  C i t y  c r i m i n a l  o r d i n a n c e  d e a l i n g  w i t h  
o b s c r m t y  i s  s u b s t a n t i a l l y  i d e n t i c a l  t o  t h e  c n m i n a l  p r o v i s i o n s  o f  A r t .  
5 2 7  A r t  5 2 7 ,  §  1 2 ,  p r o v i d e s  
' · S e c _  1 2  N o  c i t y ,  c o u n t y  o r  o t h e r  p o l i t i c a l  s u b d i v i s i o n  m a y  e n a c t  
a n y  r r g u l a t 1 o n  o f  o b : , c r n e  m a t e r i a l  w h i c h  c o n f l i c t s  w i t h  t h e  p r o v i s i o n ~  
o f  t h i s  A c t ,  h o w e v e r ,  a  c i t y ,  c o u n t y ,  o r  o t h e r  p o l i t i c a l  s u b d 1 v 1 S i o n  i s  
a u t h o n z e d  t o  r e g u l a t e  f u r t h e r  t h e  m r a n s  a n d  m a n n e r  o f  d i s t r i b u t i o n  
a n d  e x h i b i t i o n  o f  m a t t e r  ' '  
A t ,  t h e  h e a r i n g  t h r  c o u r t  t o o k  j u d i c i a l  n o t i c e  o f  t h e  s i m i l a r i t y  b e t w e e n .  
A 1 1 .  f i ? ! i  a n d  t h e :  T r m p l e  r r u m n a l  o r d i n a n c e . .  A p p ,  a t  2 9 .  
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t i o n s  . . .  t h e r e  w i l l  b e  n o  e v i d e n c e  t h a t  w o u l d  b e  i n c r i m i - :  
n a t i n g  u n d e r  t h e  r u l e s  . . . .  "  
I n  r e p l y  p e t i t i o n e r  d r e w  a n  a n a l o g y  t o  t a x  c a s e s  w h e r e ,  
h e  a r g u e d ,  c o u r t s  h a v e  p r o h i b i t e d  t h e  I n t e r n a l  R e v e n u ~  
S e r v i c e  f r o m  u s i n g  s u b p o e n a s  t o  d i s c o v e r  r e c o r d s  w h i c h  
m i g h t  t e n c l  t o  i n c r i m i n a t e  t a x p a y e r s .  P e t i t i o n e r  c o n -
t e i 1 d e d  t h a t  t h e  n a t u r e  o f  t h e  p r o c e e d i n g  i n  w h i c h  
e v i d e n c e  i s  s o u g h t  i s  i r r e l e v a n t  t o  t h e  c o m p a s s  o f  t h e  
F i f t h  A m e n d m e n t .  a n d  t h a t  t h e  c h a r a c t e r  o f  t h e  m a t e -
r i a l  r e q u e s t e d  i s  t h e  o n l y  r e l e v a n t  i n q u i r y .  H e  a s s e r t e d  
t h a t  t h e  s o l e  t e s t  i s  w h e t h e r  p r o d u c t i o n  o f  t h e  m a t e r i a l  
w o u l d  c r e a t e  a  s u b s t a h t i a l  p r o b a b i l i t y  o f  c r i m i n a l  p r o s e  . .  
c u t i o n  f o r  h i s  c l i e n t .  H e  n o t e d  t h a t  t h e  c i t y  a t t o r n e y ' s  
r e p r e s e n t a t i o n  t h a t  t h e  c i t y  i s  n o t  i n t e r e s t e d  i n  a  c r i m i n a l  
p r o s e c u t i o n  " c e r t a i h l y  d o e s  n o t  b i n d  f o r  e x a m p l e  t h e  
C o u n t y  A t t o r n e y ,  o r  a n y o n e  e l s e  . . .  w h o  m i g h t  b e  
i n t e r e s t e d  i n  p r o s e c u t i n g  s u c h  a  c a s e . "  
T h e  c o u r t  t h e n  o v e r r u l e d  t h e  m o t i o n  t o  q u a s h  a n d  
p e t i t i o n e r ' s  c l i e n t ,  M c K e l v a ,  t o o k  t h e  s t a n d .  I n  a n s w e r  
t o  p r e l i m i n a r y  q u e s t i o n s  h e  g a v e  h i s  n a m e  a n d  a d d r e s s  
a n d  s t a t e d  t h a t  h e  w a s  t h e  o p e r a t o r  o f  M i k e ' s  N e w s  i n  
T e m p l e .  H e  a d m i t t e d  t o  h a v i n g  b e e n  s e r v e d  w i t h  t h e  
, s u b p o e n a ,  b u t  w h e n  h e  w a s  a s k e d  w h e t h e r  h e  h a d  
b r o u g h t  t h e  m a g a z i n e s  h e  r e p l i e d  " u n d e r  t h e  a d v i c e  o f  
C o u n s e l ,  I  r e f u s e  t o  a n s w e r  o n  t h e  g r o u n d s  t h a t  i t  m a y  
t e n d  t o  i n c r i m i n a t e  m e . "  T h e  c i t y  a t t o r n e y  t h e n  m o v e d  
t h e  c o u r t  t o  i n s t r u c t  t h e  w i t n e s s  t o  a n s w e r ,  a n d  i f  h e  
f a i l e d  t o  d o  s o  t o  h o l d  h i m  i n  c o n t e m p t .  T h e  c o u r t  
a s k e d  p e t i t i o n e r ' s  c o c o u n s e l  w h a t  w o u l d  b e  a  r e a s o n a b l e  
t i m e  t o  a l l o w  f o r  t h e  w i t n e s s  t o  b r i n g  t h e  m a g a z i n e s  i n t o  
c o u r t .  b e c a u s e  t h e  c o u r t  u n d e r s t o o d  t h e  a p p l i c a b l e  r u l e  
t o  r e q u i r e  t i m e  f o r  c o m p l i a n c e  b e f o r e  a  m o t i o n  f o r  c o n -
t e m p t  s h o u l d  b e  e n t e r t a i n e d .  C o u n s e l  r e p l i e d  t h a t  
a c c o r d i n g  t o  t h e i r  p o s i t i o n  n o  t i m e  n e e d  b e  a l l o w e d  
b e c a u s e ,  i n  a n y  e v e n t ,  t h e  s u b p o e n a  w o u l d  r e q u i r e  p r o  . .  
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d u c t i o n  o f  e v i d e n c e  w h i c h  w o u l d  t e n d  t o  i n c r i m i n a t e  t h e  
w i t n e s s .  T h e  c o u r t  t h e n  r e c e s s e d  u n t i l  t h e  a f t e r n o o n  
a n d  i n s t r u c t e d  t h e  w i t n e s s  t o  r e t u r n  a t  t h a t  t i m e  w i t h  
t h e  r e q u e s t e d  m a g a z i n e s .  P e t i t i o n e r ' s  c o c o u n s e l  s a i d  
h e  u n d e r s t o o d  t h e  i n s t r u c t i o n .  
W h e n  t h e  c o u r t  r e c o n v e n e d  M c K e l v a  w a s  r e c a l l e d ,  
a n d  h e  r e s p o n d e d  n e g a t i v e l y  w h e n  t h e  c i t y  a t t o r n e y  
a s k e d  w h e t h e r  h e  h a d  m a d e  a n y  e f f o r t  t o  o b t a i n  t h e  s u b -
p o e n a e d  m a g a z i n e s .  H e  d i d ,  h o w e v e r ,  a c k n o w l e d g e  t h a t  
l i e  h a d  u n d e r s t o o d  t h e  c o u r t ' s  o r d e r  t o  b r i n g  t h e m .  
f \ S  A f t e r  h e  i n d i c a t e d  t h a t  t h e  s o l e  r e a s o n  f o r  h i s  f a i l u r e  t o  
I J l  ~ h i s  b e l i e f  t h a t  i f  h e  d i d  s o  i t  w o u l d  e n t a i l  
a  s u b s t a n t i a l  p o s s i b i l i t y  o f  s e l f - i n c r i m i n a t i o n ,  t h e  c i t y  
a t t o r n e y  a g a i n  m o v e d  f o r  a  c o n t e m p t  c i t a t i o n .  T h i s  
t i m e  t h e  c o u r t  f o u n d  M c K e l v a  i n  c o n t e m p t  a n d  s t a t e d  
t h a t  t h e  f a i l u r e  t o  r e s p o n d  w o u l d  b e  t r e a t e d  a s  a n  a d m i s -
s i o n  t h a t  t h e  s u b p o e n a e d  m a g a z i n e s  a r e  o b s c e n e .  P e t i -
t i o n e r  o b j e c t e d ,  a r g u i n g  t h a t  a  p e r s o n  m a y  n o t  b e  p e n a l -
i z e d  f o r  a s s e r t i n g  a  c o n s t i t u t i o n a l  r i g h t  b y  w a y  o f  m a k i n g  
a n  a d v e r s e  f i n d i n g  a g e , i n s t  h i m .  T h e  c o u r t  r e p l i e d  t h a t  
n o  f i n d i n g  h a d  b e e n  m a d e ,  b u t  i n  v i e w  o f  p e t i t i o n e r ' s  
a d m i s s i o n  t h a t  t h e  m a g a z i n e s  w e r e  o f  t h e  s a m e  n a t u r e  
a s  t h o s e  f o r  w h i c h  h i s  c l i e n t  h a d  p r e v i o u s l y  b e e n  c o n -
v i c t e d ,  t h e r e  w a s  j u s t i f i c a t i o n  f o r  t r e a t i n g  a  r e f u s a l  t o  
p r o d u c e  t h e m  a s  a n  a d m i s s i o n  t o  b e  c o n s i d e r e d  w i t h  o t h e r  
e v i d e n c e .  P e t i t i o n e r  r e s p o n d e d  t h a t  h e  w a s  o b l i g e d  t o  
a s s e r t  t h a t  w h i l e  t h e  o t h e r  m a g a z i n e s  w e r e  o b s c e n e  t h e  
s u b p o e n a e d  m a g a z i n e s  w e r e  n o t .  
A f t e r  o t h e r  t e s t i m o n y  w a s  h e a r d  M c K e l v a  w a s  a g a i n  
r e c a l l e d  a n d  t h e  c o u r t  a s k e d  h i m  i f  h i s  d i s o b e d i e n c e  w a s  
h i s  o w n  d e c i s i o n ,  o r  i f  i t  w a s  o n  t h e  a d v i c e  o f  c o u n s e l .  
M c K e l v a  r e p l i e d  t h a t  i t  w a s  o n  t h e  a d v i c e  o f  c o u n s e l ,  
s p e c i f i c a l l y  p e t i t i o n e r  a n d  M a l e y .  P e t i t i o n e r  t h e n  a s k e d  
h i s  c l i e n t  w h e t h e r  h e  w o u l d  p r o d u c e  t h e  m a g a z i n e s  
i f  c o u n s e l  a d v i s e d  h i m  t h e y  w e r e  n o t  i n c r i m i n a t o r y .  
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M c K e l v a  r e p l i e d  t h a t  h e  w o u l d .  T h i s  m a d e  i t  c l e a r  t h a t  
b u t  f o r  t h e  a d v i c e  o f  c o u n s e l  M c K e l v a  w o u l d  h a v e  p r o -
d u c e d  t h e  s u b p o e n a e d  m a t t e r .  
A f t e r  a  s h o r t  r e c e s s  t h e  c o u r t  r u l e d  t h e  s u b p o e n a e d  
m a g a z i n e s  o b s c e n e ,  a n d  e n J o i n e d  t h e i r  c o n t i n u e d  e x h i b i -
t i o n  a n d  s a l e .  T h e  i n j u n c t i o n  a l s o  w a s  e x t e n d e d  t o  a n y  
o t h e r  p u b l i c a t i o n  m e e t i n g  t h e  d e f i n i t i o n  o f  o b s c e n i t y  
c o n t a i n e d  i n  A r t .  5 2 7 .  F i n a l l y ,  t h e  c o u r t  h e l d  p e t i t i o n e r  
a n d  h i s  c o c o u n s e l  i n  c o n t e m p t .  a s  w e l l  a s  t h e i r  c l i e n t ,  
a n d  f i x e d  p u n i s h m e n t  f o r  e a c h  o f  t h e m  a t  1 0  d a y s '  c o n -
f i n e m e n t  a n d  a  $ 2 0 0  f i n e .  
T h e  j u d g e  n o t e d  h i s  r e l u c t a n c e  t o  f i n d  t h e  a t t o r n e y s  
i n  c o n t e m p t ,  s t a t i n g  t h i s  w a s  t h e  f i r s t  t i m e  h e  h a d  e v e r  
d o n e  s o ,  b u t  h e  f e l t  t h a t  t h e  a t t o r n e y s  h a d  u s u r p e d  t h e  
a u t h o r i t y  o f  t h e  c o u r t :  " T h i s  C o u r t  h a s  n o t  b e e n  p e r -
m i t t t e d  t o  r u l e  o n  t h e  a d m i s s i b i l i t y  o f  t h a t  e v i d e n c e .  
Y o u  h a v e  r u l e d  o n  i t  . . . .  "  B e f o r e  t h e  h e a r i n g  e n d e d ,  
h o w e v e r ,  p e t i t i o n e r  s t a t e d  t h a t  h e  a n d  h i s  c o c o u n s e l  h a d  
n o t  d e l i b e r a t e l y  a n d  i n t e n t i o n a l l y  a t t e m p t e d  t o  f r u s t r a t e  
t h e  c o u r t .  P e t i t i o n e r  f e l t  t h e r e  w a s  m e r e l y  a  p h i l o -
s o p h i c a l  d i f f e r e n c e  b e t w e e n  c o u n s e l  a n d  t h e  c o u r t  a s  t o  
t h e  s c o p e  o f  t h e  F i f t h  A m e n d m e n t  p r o t e c t i o n .  T h e  
c o u r t  r e s p o n d e d  t h a t  t h e  s e l f - i n c r i m i n a t i o n  d e f e n s e  c o u l d  
h a v e  b e e n  r e a c h e d  e i t h e r  b y  a  m o t i o n  t o  s u p p r e s s  t h e  
e v i d e n c e  a f t e r  i t  h a d  b e e n  p r o d u c e d  f o r  i n j u n c t i v e  p u r -
p o s e s ,  o r  b y  a n  o b J e c t i o n  t o  a n  a t t e m p t  t o  i n t r o d u c e  1 t  
a t  a  c r i m i n a l  t r i a l  
T h e  r e c o r d  s h o w s  n o  i n d 1 c a t 1 0 n  w h a t s o e v e r  o f  c o n -
t u m a c i o u s  c o n d u c t  o n  t h e  p a r t  o f  p e t i t i o n e r  o r  h i s  
c o c o u n s e l .  T h e  c o u r t  a p p e a r s  t o  h a v e  b e e n  o f f e n d e d  
o n l y  b y  t h e  l a w y e r s '  a d v i c e  , v h i c h  c a u s e d  t h e i r  c l i e n t  t o  
d e c l i n e  t o  p r o d u c e  s u b p o e n a e d  m a t e r i a l .  T h e r e  i s  n o t h -
i n g  i n  t h e  r e c o r d  t . o  s u g g e s t  t h a t  p e t i t i o n e r  o r  h i s  c o c o u n -
s e l  a c t e d  o t h e r  t h a n  i n  t h e  g o o d - f a i t h  b e l i e f  t h a t  i f  t h e i r  
c l i e n t  p r o d u c e d  t h e  m a t e r i a l s  h e  w o u l d  r u n  a  s u b s t a n t i a l  
r i i - k  o f  s e l f - i n c r i m i 1 1 a t J o n ,  
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T h e  d a y  t h e  c o n t e m p t  c i t a t i o n  w a s  i s s u e d  p e t i t i o n e r ,  
o n  b e h a l f  o f  M c K e l v a .  a p p l i e d  t o  t h e  S u p r e m e  C o u r t  o f  
T e x a s  f o r  a n  o r i g i n a l  w r i t  o f  h a b e a s  c o r p u s .  T h e  s a m e  
d a y  t h a t  c o u r t  d e n i e d  t h e  a p p l i c a t i o n  p e n d i n g  f u r t h e r  
i n f o r m a t i o n  t o  c o m p l e t e  t h e  r e c o r d ,  a n d  t h e n  f i n a l l y  
d e n i e d  t h e  w r i t  o n  F e b r u a r y  5 ,  1 9 7 3 .  
O n  F e b r u a r y  8 ,  1 9 7 3 ,  p e t i t i o n e r  f i l e d  a n  a p p l i c a t i o n  o n  
b e h a l f  o f  M c K e l v a  f o r  a  w r i t  o f  h a b e a s  c o r p u s  i n  t h e  
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  W e s t e r n  D i s t r i c t  o f  
T e x a s ,  W a c o  D i v i s i o n .  H o w e v e r ,  a t  1 0  a .  m .  t h a t  d a y  
t h e  j u d g e  w h o  i s s u e d  t h e  c o n t e m p t  c i t a t i o n  o r d e r e d  
M c K e l v a  r e l e a s e d  f r o m  c u s t o d y  a l t h o u g h  h e  h a d  o n l y  
s e r v e d  s e v e n  o f  h i s  1 0  d a y s .  T h e  r e l e a s e  w a s  " f o r  g o o d  
b e h a v i o r . "  
P u r s u a n t  t o  T e x a s  P r o c e d u r e  
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t h e  c i t a t i o n  o f  t h e  
a t t o r n e y s  w a s  r e v i e w e d  b y  a n o t h e r  d i s t r i c t  j u d g e ,  t h e  
r e s p o n d e n t  h e r e ,  J u d g e  J a m e s  R .  M e y e r s .  A  h e a r i n g  
w a s  h e l d  o n  M a y  1 1 ,  1 9 7 3 ,  w i t h  t h e  T e x a s  A t t o r n e y  
4  
" A r t  1 9 1 1 a .  
" C o n t e m p t ;  p o w e r  o J  c o u r t t - l ,  p e n a l t i e s  
" P e n a l t 1e : ,  f o r  c o n t e m p t  
" S e c .  2  ( a )  E v e r y  c o u r t  o t h e r  t h a n  a  j u s t i c e  c o u r t  o r  m u n i c i p a l  
c o u r t  m a y  p u n i s h  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 5 0 0 ,  o r  b y  c o n f i n e -
m e n t  m  t h e  c o u n t y  j a i l  f o r  n o t  m o r e  t h a n  s i x  m o n t h s ,  o r  b o t h .  a n y  
p e i - s o n  g u i l t y  o f  c o ~ t e m p t  o f  t h e  ~ o u r t .  •  •  r  
( c )  P r o v i d e d ,  h o w e v e r ,  a n  o f f i c e r  o f  a  c o u r t  h e l d  i n  c o n t e m p t  b y  
a  t r i a l  c o u r t ,  s h a l l ,  u p o n  p r o p e r  m o t i o n  f i l e d  i n  t h e  o f f e n d e d  c o u r t ,  
b t >  r e l e a , , e d  u p o n  h i s  o w n  p e r s o n a l  r e c o g n i z a n c e  p e n d i n g  a  d e t e r m i -
n a t i o n  o f  h i s  g u i l t  o r  m n o c e n c e  b y  a  j u d g e  o f  a  d i s t r i c t  c o u r t ,  o t h e r  
t h a n  t h e  o f f e n d e d  c c , u r t  S a i d  J u d g e  t o  b e  a p p o i n t e d  f o r  t h a t  p u r -
p o ~ e  b y  t h e  p r e : - n d m g  J u d g e  o f  t h e  A d m i n i s t r a t i v e  . J u d i c i a l  D i s t r i c t  
w h e r e m  t h e  a l l e g e d  c o n t e m p t  o c r u r r e d .  
" C o n f i n e m e n t  t o  e n f o r c e  o r d e r  
· · , S e c .  3  N o t h i n g  m  t h i s  A c t  a f f e c t : : ;  a  c o u r t ' s  p o w e r  t o  c o n f i n e  a  
c o n t e m n e r  m  o r d e r  t o  c o m p e l  h n n  t o  o b e y  a  c o u r t  o r d e r  A c t : ;  1 9 7 1 ,  
6 2 n d  L e g . ,  p .  2 5 3 5 ,  c h .  8 3 1 ,  § §  1 - 3 ,  e f f .  A u g .  3 0 ,  1 9 7 1 .  S e c .  2  a m e n d e d  
b y  A c t i :  1 9 7 3 _ .  6 3 r d  L e g  . .  p  1 7 8 4 ,  r , h  6 5 7 ,  §  1 ,  e f f  A u g .  2 7 ,  1 9 7 3 . ' '  
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G e n e r a l ' s  o f f i c e  a p p e a r i n g  i n  s u p p o r t  o f  t h e  c o n t e m p t  
c i t a t i o n .  T h e  p a r t i e s  a g r e e d  t h a t  t h e  b u r d e n  o f  p r o o f  
w a s  o n  t h e  A t t o r n e y  G e n e r a l .  a n d  a l s o  a g r e e d  t h a t  t h e  
r e c o r d  o f  t h e  i n j u n c t i o n  h e a r i n g  w o u l d  p r o v i d e  t h e  b a s i s  
f o r  t h e  c o u r t ' s  d e c i s i o n .  
T h e  c o u r t  n o t e d  t h a t  i t  f e l t  t h a t  t h e  r e c o r d  d i d  s u p p o r t  
a  f i n d i n g  b e y o n d  a  r e a s o n a b l e  d o u b t ,  t h a t  t h e  c l i e n t  w a s  
a d v i s e d  n o t  t o  b r i n g  t h e  m a t e r i a l s ,  a n d  t h e  c o u r t  w a s  
d u b i o u s  t h a t  m a t e r i a l s  d i s p l a y e d  f o r  p u b l i c  s a l e  a r e  p r o -
t e c t e d  b y  t h e  F i f t h  A m e n d m e n t .  H o w e v e r ,  t h e  c o u r t  
a l s o  s t a t e d ,  " I  t h i n k  i t  i s  a  v e r y  c l o s e  p o i n t . "  C o u n s e l  
f o r  p e t i t i o n e r  a g r e e d  t h e  r e c o r d  c l e a r l y  r e f l e c t e d  t h a t  
p e t i t i o n e r  h a d  a d v i s e d  h i s  c l i e n t  t h a t  h e  h a d  a  F i f t h  
A m e n d m e n t  p r i v i l e g e  o n  t h e  i s s u e ,  b u t  c l a i m e d  i t  d i d  
n o t  r e f l e c t  t h a t  p e t i t i o n e r  h a d  i n s t r u c t e d  h i m  n o t  t o  b r i n g  
t h e  s u b p o e n a e d  m a t e r i a l s .  
O n  O c t o b e r  1 ,  1 9 7 3 ,  J u d g e  M e y e r s  a f f i r m e d  t h e  f i n d i n g  
o f  c o n t e m p t  b u t  c h a n g e d  t h e  p e n a l t y  t o  a  $ 5 0 0  f i n e  w i t h  
n o  c o n f i n e m e n t .  I t  i s  t h a t  j u d g m e n t  w h i c h  i s  u n d e r  
r e v i e w  h e r e .  
B o t h  T e x a s  a p p e l l a t e  c o u r t s  r e f u s e d  t o  r e v i e w  t h e  
j u d g m e n t .  T h e  T e x a s  C o u r t  o f  C r i m i n a l  A p p e a l s  d e n i e d  
p e t i t i o n e r ' s  m o t i o n  f o r  l e a v e  t o  f i l e  a n  o r i g i n a l  a p p l i c a -
t i o n  f o r  a  w r i t  o f  h a b e a s  c o r p u s ,  a n d  t h e  S u p r e m e  C o u r t  
o f  T e x a s  a l s o  d e n i e d  a  p e t i t i o n  f o r  a  w r i t  o f  h a b e a s  
c o r p u s .  B o t h  c o u r t s '  o r d e r s  w e r e  e n t e r e d  O c t o b e r  1 1 .  
B y  o r d e r  o f  J u d g e  M e y e r s ,  p e r s o n a l  r e c o g n i z a n c e  b o n d s  
o f  p e t i t i o n e r  a n d  M a l e y  w e r e  c o n t i n u e d  i n  o r d e r  t h a t  
M a l e y  c o u l d  s e e k  a  w r i t  o f  h a b e a s  c o r p u s  f r o m  t h e  U n i t e d  
S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  W e s t e r n  D i s t r i c t  o f  T e x a s  
a n d  p e t i t i o n e r  c o u l d  p e t i t i o n  f o r  a  w r i t  o f  c e r t i o r a r i  f r 9 m  
t h i s  C o u r t .  
O n  D e c e m b e r  2 0 ,  1 9 7 3 ,  J u d g e  J a c k  R o b e r t s  o f  t h e  
C " n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  W e s t e r n  D i s t r i c t  
o f  T e x a s ,  W a c o  D i v i s 1 0 n ,  g r a n t e d  M a l e y ' s  p e t i t i o n  f o r  a  
w r i t  Q f  h a b e a s  c o r p u s .  H e  n o t e d  t h a t  e v e n  i n c o r r e c t  
I i ; :  
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o r d e r s  f r o m  c o u r t s  o r d i n a r i l y  m u s t  b e  o b e y e d  u n t i l  s e t  
a s i d e ,  b u t  h e  c o n c l u d e d  t h a t  : . v i c K e l v a  h a d  a s s e r t e d  a  
v a l i d  F i f t h  A m e n d m e n t  p r i v i l e g e ,  a n d  t h e r e f o r e  n e i t h e r  
h e  n o r  h i s  l a w y e r  c o u l d  b e  h e l d  i n  c o n t e m p t  f o r  a s s e r t i n g -
t h a t  p r i v i l e g e .  S m e e  c i v i l  a n d  c r i m i n a l  l i a b i l i t y  u n d e r  
A r t .  5 2 7  a r i s e  f r o m  t h e  s a m e  a c t  t h e  j u d g e  a l s o  c o n c l u d e d  
t h a t  t h e  F i f t h  A m e n d m e n t  a p p l i e d  e v e n  i n  t h e  i n j u n c t i v e  
a c t i o n .  I n d e e d ,  h e  n o t e d  t h a t  t h e  l e a d i n g  c a s e  o f  ~ /  
v  U n i t e d  S t a t e s ,  1 1 6  U .  S .  6 1 6  ( 1 8 8 6 ) ,  i n v o l v e d  ~ · f o r - I \  ? f "  
f e i t u r e  p r o c e e d i n g / \w h i c h ,  "  . . .  t h o u g h  t h e y  m a y  b e  c i v i l  
i n  f o r m ,  a r e  i n  t h e i r  n a t u r e  c r i m i n a l . "  1 1 6  U .  S . ,  a t  6 3 4 .  
H e  h e l d  t h a t  s i n c e  M a l e y  w a s  o n l y  a c t i n g  t o  p r o t e c t  r i g h t s ,  
g u a r a n t e e d  b y  t h e  C o n s t i t u t i o n  t o  h i s  c l i e n t ,  "  . . .  h e  c a n -
n o t  b e  h e l d  i n  c o n t e m p t . "  
A n  a p p e a l  h a s  b e e n  f i l e d  f r o m  t h a t  j u d g m e n t  a n d  i s  
n o w  p e n d i n g  b e f o r e  t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  
f o r  t h e  F i f t h  C i r c u i t .  O n  A p r i l  1 5 ,  1 9 7 4 ,  w e  g r a n t e d  
t h e  p e t i t i o n  f o r  a  w r i t  o f  c e r t i o r a r i ;  w e  a r e  a d v i s e d  t h a t  
t h e  c a s e  i s  b e i n g  h e l d  p e n d i n g  o u r  d e c i s i o n  i n  t h i s  c a s e .  
I I  
T h e  i s s u e  i n  t h i s  c a s e  i s  w h e t h e r  a  l a w y e r  m a y  b e  h e l d  
i n  c o n t e m p t  f o r  a d v i s i n g  h i s  c l i e n t ,  d u r i n g  t h e  t r i a l  o f  
a  c i v i l  c a s e ,  t o  r e f u s e  t o  p r o d u c e  m a t e r i a l  d e m a n d e d  b y  
a  s u b p o e n a  d u c e s  t e c u m  w h e n  t h e  l a w y e r  b e l i e v e s  i n  
g o o d  f a i t h  t h e  m a t e r i a l  m a y  t e n d  t o  i n c r i m i n a t e  h i s  
c f i e n t  
W e  b e g i n  w i t h  t h e  b a s i c  p r o p o s i t i o n  t h a t  a l l  o r d e r s  
a n d  J u d g m e n t s  o f  c o u r t s  m u s t  b e  c o m p l i e d  w i t h  p r o m p t l y .  
1 f  a  p e r s o n  t o  w h o m  a  c o u r t  d i r e c t s  a n  o r d e r  b e l i e v e s  t h a t  
o r d e r  i s  i n c o r r e c t  t h e  r e m e d y  i s  t o  a p p e a l ,  b u t  a b s e n t  a  
s t a y ,  t o  c o m p l y  w i t h  t h e  o r d e r  p e n d i n g  a p p e a l .  P e r s o n s  
w h o  m a k e  p r i v a t e  d e t e r m i n a t i o n s  o f  t h e  l a w  a n d  r e f u s e  
t o  o b e y  a n  o r d e r  g e n e r a l l y  r i s k  c r i m i n a l  c o n t e m p t  e v e n  (  
i f  t h e  o r d e r  i s  u l t i m a t e l y  r u l e d  i n c o r r e c t .  H o w a t  v .  
K a n s a s  2 . 5 8  l :  S .  1 8 1 :  1 8 9 - 1 9 0  ( 1 9 2 2 ) .  W o r d e n  v h  
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1 - , e a r l s ,  1 2 1  U .  S .  1 4  ( 1 8 8 7 ) .  T h e  o r d e r l y  a n d  e x p e d i t i o u s  
a d m i n i s t r a t i o n  o f  j u s t i c e  b y  t h e  c o u r t s  r e q u i r e s  t h a t  " a n  
o r d e r  J S s u e d  b y  a  c o u r t  w i t h  , 1 u r i s d i c t i o n  o v e r  t h e  s u b j e c t  
m a t t e r  a n d  p e r s o n  m u s t  b e  o b e y e d  b y  t h e  p a r t i e s  u n t i l  
i t  i s  r e v e r s e d  b y  o r d e r l y  a n d  p r o p e r  p r o c e e d i n g s . "  U n i t e d  
S t a t e s  v .  U n i t e d  M i n e  W o r k e r s ,  3 3 0  U . S .  2 5 8 , 2 9 3  ( 1 9 4 7 ) .  
T h i s  p r i n c i p l e  i s  e s p e c i a l l y  a p p l i c a b l e  t o  o r d e r s  i s s u e d  
d u r i n g  t r i a l .  E . g . ,  I l l i n o i s  v .  A l l e n ,  3 9 7  U . S .  3 3 7  ( 1 9 7 0 ) .  
S u c h  o r d e r s  m u s t  b e  c o m p l i e d  w i t h  p r o m p t l y  a n d  c o m -
p l e t e l y  f o r  t h e  a l t e r n a t i v e  w o u l d  b e  t o  f r u s t r a t e  t h e  
p r o g r e s s  o f  t h e  t r i a l  w i t h  i s s u e s  c o l l a t e r a l  t o  t h e  m a j o r  
q u e s t i o n s  i n  l i t i g a t i o n .  T h i s  d o e s  n o t  m e a n ,  o f  c o u r s e ,  
t h a t  e v e r y  r u l i n g  b y  a  p r e s i d i n g  j u d g e  m u s t  b e  a c c e p t e d  
i n  s i l e n c e .  C o u n s e l  m a y  o b j e c t  t o  a  r u l i n g .  A n  o b j e c -
1 , 1 o n  a l e r t s  o p p o s i n g  c o u n s e l  a n d  t h e  c o u r t  t o  a n  i s s u e  
o  t h a t  t h e  f o r m e r  m a y  r e s p o n d  a n d  t h e  l a t t e r  m a y  b e  
f u l l y  a d v i s e d  b e f o r e  r u l i n g .  U n i t e d  S t a t e s  v .  L a F r a n c a ,  
2 8 2  U . S .  5 6 8 ,  5 7 0  ( 1 9 3 1 ) .  B u t  o n c e  t h e  c o u r t  h a s  r u l e d  
c o u n s e l  a n d  o t h e r s  i n v o l v e d  i n  t h e  a c t i o n  m u s t  a b i d e  b y  
t h e  r u l i n g  a n d  c o m p l y  w i t h  t h e  c o u r t ' s  o r d e r s .  W h i l e  
c l a i m s  o f  e r r o r  m a y  b e  p r e s e r v e d  i n  w h a t e v e r  w a y  t h e  
a p p l i c a b l e  r u l e s  p r o v i d e ,  c o u n s e l  s h o u l d  n e i t h e r  e n g a g e  
t h e  c o u r t  i n  e x t e n d e d  d i s c u s s i o n  o n c e  a  r u l i n g  i s  m a d e ,  
n o r  a d v i s e  a  c l i e n t  n o t  t o  c o m p l y .
5  
A  l a w y e r  w h o  c o u n -
5  
I n  a  c a s e  d e a l i n g  w i t h  m i s c o n d u c t  o f  a t t o r n e y s  b u t  d e c i d e d  u n d e r  
t h e  F e d e r a l  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  . J u s t i c e  J a c k s o n  d i s c u s s e d  
t h e s e  s a m e  e l e m e n t a r y  p r o p o s i t i o n s :  
' ' O f  c o u r . ; e ,  H  1 ~  t h e  n g h t  o f  c o u n . ; e l  f o r  e v e r ~ ·  l i t i g a n t  t o  p r e s s  h i s  
c l a i m ,  e v e n  1 f  1 t  a p p e a r : : ;  f a r f o t r h e d  a n d  u n t e n a b l e .  t o  o b t a i n  t h e  
c o u r t ' s  c o n s i d e r e d  r u l i n g .  F u l l  e n j o y m e n t  o f  t h a t  r i g h t ,  w i t h  d u e  
a l l o w a n c e  f o r  t h e  h e a t  o f  c o n t r o v e r s y ,  w i l l  b e  p r o t e c t e d  b y  a p p e l l a t e  
c o u r t s  w h e n  m f r m g e d  b y  t r i a l  c o u r t s .  B u t  i f  t h e  r u l i n g  i s  a d v e r s e ,  
i t  i s  u o r  c o u n : s e l ' : : ;  r i g h t  t o  r e s i s t  o r  m s u l t  t h e  j u d g e - - h i s  n g h t  i s  o n l y  
r e r ; p e c t f u l l y  t o  p r e s e r v e  h n i  p o m t  f o r  a p p e a l .  D u r i n g  a  t r i a l ,  l a w y e r s  
m u . ; t  : ; p e a k ,  e a c h  m  h 1 , :  o w n  t i m e  a n d  w 1 t h m  h i , ,  a l l o w e d  t i m e ,  a n d  
w n h  r e J e v a u c f '  a n d  m o d e r a t 1 0 1 1  T h e ! : l e  a r e  s u c h  o b v i o u s  m a t t e r s  t h a t  
. .  
-
7 3 - 6 8 9 - 0 P I N I O - \ '  
M A  K E S S  v  M E Y E R S  
-
1 1  
s e l s  h i s  c l i e 1 t t  n o t  t o  c o m p l y  w i t h  a  r o u t i n e  o r d e r  d u r i n g  
t r i a l  w o u l d ,  f i r s t ,  s u b . i e c t  h i s  c l i e 1 1 t  t o  c o n t e m p t ,  a n d  i n  
a d d i t i o n ,  i f  h e  p e r s i s t e d  t h e  l a w y e r  w o u l d  b e  e x p o s e d  t o  
c o n t e m p t  f o r  o b s t r u c t i n g  t h e  t r i a l .  I f  w i t n e s s e s  a n d  
a d v o c a t e s  c o u l d  i g n o r e  c o u r t  r u l i n ~ i t h  i m p u n i t y  a  t r i a l  / \ .  
w o u l d  b e  r e d u c e d  t o  t h e  l e v e l  o f  a  b a c k  a l l e y  a r g u m e n t .  ' S '  
R e m e d i e s  f o r  j u d i c i a l  e r r o r  m a y  b e  c u m b e r s o m e  b u t  t h e  
i n j u r y  f l o w i n g  f r o m  a n  e r r o r  g e n e r a l l y  i s  n o t  i r r e p a r a b l e ,  
a n d  o r d e r l y  p r o c e s s e s  a r e  i m p e r a t i v e  t o  t h e  o p e r a t i o n  o f  
t h e  a d v e r s a r y  s y s t e m  o f  j u s t i c e .  
W h e n  a  c o u r t  d u r i n g  t r i a l  o r d e r s  a  w i t n e s s  t o  r e v e a l  
t h e r e f o r e  p r i v a t e  e v i d e n c e ,  h o w e v e r ,  a  d i f f e r e n t  s i t u a t i o n  
m a y  b e  p r e s e n t e d .  C o m p l i a n c e  c o u l d  c a u s e  i r r e p a r a b l e  
i n j u r y  b e c a u s e  a p p e l l a t e  c o u r t s  c a n n o t  " u n r i n g  t h e  b e l l "  
a n d  r e i n s t a t e  p r i v a t e  m a t t e r  o n c e  i n f o r m a t i o n  h a s  b e e n  
r e v e a l e d .  S u b s e q u e n t  a p p e l l a t e  v i n d i c a t i o n  d o e s  n o t  
h a v e  i t s  o r d i n a r y  c o n s e q u e n c e  o f  t o t a l l y  r e p a i r i n g  t h e  
e r r o r .  I n  t h o s e  s i t u a t i o n s  w e  h a v e  i n d i c a t e d  t h e  p e r s o n  
t o  w h o m  s u c h  a n  o r d e r  i s  d i r e c t e d  h a s  a n  a l t e r n a t i v e :  
"  . . .  · [ W ] e  h a v e  c o n s i s t e n t l y  h e l d  t h a t  t h e  n e c e s s i t y  
f o r  e x p e d i t i o n  i n  t h e  a d m i n i s t r a t i o n  o f  t h e  c r i m i n a l  
l a w  j u s t i f i e s  p u t t i n g  o n e  w h o  s e e k s  t o  r e s i s t  t h e  p r o -
d u c t i o n  o f  d e s i r e d  i n f o r m a t i o n  t o  a  c h o i c e  b e t w e e n  
c o m p l i a n c e  w i t h  a  t r i a l  c o u r t ' s  o r d e r  t o  p r o d u c e  p r i o r  
t o  a n y  r e v i e w  o f  t h a t  o r d e r ,  a n d  r e s i s t a n c e  t o  t h a t  
o r d e r  w i t h  t h e  c o n c o m i t a n t  p o s s i b i l i t y  o f  a n  a d j u d i -
c a t i o n  o f  c o n t e m p t  i f  h i s  c l a i m s  a r e  r e j e c t e d  o n  
a p p e a l .  C o b b l e d i c k  v .  U n i t e d  S t a t e s ,  [ 3 0 9  U .  S .  3 2 3  
( 1 9 4 0 ) ] ;  A l e x a n d e r  v .  U n i t e d  S t a t e s ,  2 0 1  U .  S . 1 1 7  
( 1 9 0 6 ) ;  c f .  U n i t e d  S t a t e s  v  B l u e ,  3 8 4  U .  S .  2 5 1  
(  1 9 6 6 ) ;  D i B e l l a  v .  U n i t e d  S t a t e s ,  3 6 9  U .  S .  1 2 1  
( 1 9 6 2 ) ;  C a r r o l l  v .  U n i t e d  S t a t e s ,  3 5 4  U .  S .  3 9 4  
w e  , , h o u l d  n o t  r P m i n d  t l l P  b a r  o f  t h e m  w e r e  i t  n o t  f o r  t h e  m i s c o n -
c e p t J o m ,  m a n i f e o < t  m  t i n : , ;  r m , e . "  S a c h e r  \ ' .  U n i t e d  S t a t e s ,  3 4 3  U .  S .  
1 ,  9  (  1 % 2 ) .  
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( 1 9 5 7 ) . "  U n i t e d  S t a t e s  v .  R y a n ,  4 0 2  U . S .  5 3 0 ,  5 3 2 -
5 3 3  ( 1 9 7 1 ) .  
T h i s  m e t h o d  o f  a c h i e v i n g  p r e c o m p l i a n c e  r e v i e w  i s  p a r -
t i c u l a r l y  a p p r o p r i a t e  w h e r e  t h e  F i f t h  A m e n d m e n t  
6  
p r i v i -
l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  i n v o l v e d .  T h e  p r i v i l e g e  
i s  o f  a n c i e n t  l i n e a g e ,  s e e ,  e . g . ,  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  
5 9 1 ,  5 9 6 - 5 9 7  ( 1 8 9 6 ) ;  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  
4 5 8 - 4 6 3  ( 1 9 6 6 ) ,  s e e  e s p e c i a l l y  N o t e  2 7 , 3 8 4  U . S . ,  a t  4 5 8 .  
T h i s  C o u r t  h a s  a l w a y s  b r o a d l y ~ t r u e d  i t s  p r o t e c t i o n  
t o  a s s u r e  t h a t  a n  i n d i v i d u a l  i s  n o t  c _o m p e l l e d  t o  p r o d u c e  
e v i d e n c e  w h i c h  l a t e r  m a y  b e  u s e d  a g a i n s t  h i m  a s  a n  
a c c u s e d  i n  a  c r i m i n a l  a c t i o n .  C o u n s e l m a n  v .  H i t c h c o c k ,  
1 4 2  U .  S .  5 4 7 ,  5 6 2  ( 1 8 9 2 ) ;  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  
U .  S .  7 1 ,  7 2 - 7 3  ( 1 9 2 0 ) .  T h e  p r o t e c t i o n  d o e s  n o t  m e r e l y  
e n c o m p a s s  e v i d e n c e  w h i c h  m a y  l e a d  t o  c r i m i n a l  c o n v i c -
t i o n ,  b u t  i n c l u d e s  i n f o r m a t i o n  w h i c h  w o u l d  f u r n i s h  a  
l i n k  i n  t h e  c h a i n  o f  e v i d e n c e  l e a d i n g  t o  p r o s e c u t i o n ,  a n d  
e v i d e n c e  w h i c h  a n  i n d i v i d u ' a l  r e a s o n a b l y  b e l i e v e s  c o u l d  
b e  u s e d  a g a i n s t  h i m  m  a  c r i m i n a l  p r o s e c u t i o n .  H o f f  m a n  
v .  U n i t e d  S t a t e s ,  3 4 1  U . S .  4 7 9 ,  4 8 6  ( 1 9 5 1 ) .  I n  v i e w  o f  
t h e  p l a c e  t h i s  p r i v i l e g e  o c c u p i e s  i n  t h e  C o n s t i t u t i o n  a n d  
i n  o u r  a d v e r s a r y  s y s t e m  o f  j u s t i c e ,  a s  w e l l  a s  t h e  t r a d i -
t i o n a l  r e s p e c t  f o r  t h e  i n d i v i d u a l  t h a t  u n d e r g i r d s  t h e  p r i v i  . .  
" W e  d e a l  h e r e  o n l y  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  H o w -
e v n ,  : : ; t a t u t e s  a n d  w e l l  e s t a b l i s h e d  c o m m o n  l a w  r e c o g n i z e  o t h e r  
p r i v i l e g e s  s u c h  a s  t h o s e  a r i s m g  f r o m  t h e  r e l a t i o n  o f  p r i e s t  a n d  p e n i -
t e n t . ,  l a w y e r  a n d  c l i e n t ,  p h y s i c i a n  a n d  p a t i e n t ,  a n d  h u s b a n d  a n d  w i f e .  
I f  t h e  p r e r e q u i s i t e s  f o r  t h e  i n v o c a t i o n  o f  t h o s e  p r i v i l e g e s  a r e  m e t ,  
a  v a h d  p u b l i c  n e e d  f o r  i n f o r m a t i o n  i s  c o n s i d e r e d  l e s s  i m p o r t a n t  t h a n  
a s s u r m g  t h e  i n t e g r i t y  o f  t h e  r e l a t i o n s h i p s .  A s  h e r e ,  u n d e r  c e r t a i n  
p n v t l e g e s  m e r e  d i s c l o s u r e  i t s e l f  c o u l d  c a u s e  i r r e p a r a b l e  m j u r y  t o  
: , o m e o n e  w h o s e  m n e r m o s t  s e c r e t s  o f  c o n ~ c i e n c e  o r  p r i v a t e  l i f e  o n c e  
d i s c l o s e d ,  c o u l d  n o t  b e  r e c a l l e d  o r  e r a s e d .  T h e  r e l a t i o n s . h i p  w h i c h  
t h e  p r i v i l e g e  1 s  i n t e n d e d  t o  f o f - t e r  w o u l d  s u f f e r  e v e n  i f  a n  a p p e l l a t e  
c o u r t  h e l d  t h e  p r i v l l e g e  w a s  c o r r e c t l y  m v o k e d .  B u t  s m c e  t h i s  c a s e  
· d e a l s  o n l y  w i t h  t h e  F i f t h  A m e n d m e n t  p r 1 V 1 ] e g e  w e  d o  n o t  a d d r e s s  
. a n y  o t h e r .  
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l e g e ,  t h e  p r o c e d u r e  d e s c r i b e d  i n  R y a n  s e e m s  a n  e m i n e n t l y  
r e a s o n a b l e  m e t h o d  t o  a l l o w  p r e c o m p l i a n c e  r e v i e w .  
I n  t h e  p r e s e n t  c a s e  t h e  c i t y  a t t o r n e y  a r g u e d  t h a t  i f [  
p e t i t i o n e r ' s  c l i e n t  p r o d u c e d  t h e  m a g a z i n e s  h e  w a s  a m p l y  
p r o t e c t e d  b e c a u s e  i n  a n y  e n s u i n g  c r i m i n a l  a c t i o n  h e  c o u l d  
a l w a y s  m o v e  t o  s u p p r e s s , 7  o r  o b j e c t  o n  F i f t h  A m e n d m e n t  
g r o u n d s  t o  t h e  i n t r o d u c t i o n  o f  t h e  m a g a z i n e s  i n t o  e v i -
d e n c e .  L a y i n g  t o  o n e  s i d e  p o s s i b l e  w a i v e r  p r o b l e m s  t h a t  
m i g h t  a r i s e  i f  t h e  w i t n e s s  f o l l o w e d  t h a t  c o u r s e ,  c f .  R o g e r s  
v .  U n i t e d  S t a t e s ,  3 4 0  U .  S .  3 6 7  ( 1 9 5 1 ) ,  w e  s t i l l  c a n n o t  
c o n c l u d e  t h a t  i t  w o u l d  a f f o r d  a d e q u a t e  p r o t e c t i o n .  W i t h -
o u t  s o m e t h i n g  m o r e  " h e  w o u l d  b e  c o m p e l l e d  t o  s u r r e n d e r  
t h e  v e r y  p r o t e c t i o n  w h i c h  t h e  p r i v i l e g e  i s  d e s i g n e d  t o  
g u a r a n t e e . "  H o f f  m a n  v .  U n i t e d  S t a t e s ,  s u p r a ,  3 4 1  U .  S . ,  
a t  4 8 6 .  
O u r  v i e w s  a s  t o  t h e  e f f e c t i v e n e s s  o f  a  l a t e r  o b j e c t i o n  
o r  m o t i o n  t o  s u p p r e s s  d o  n o t  c o n f l i c t  w i t h  U n i t e d  S t a t e s  
v .  B l u e ,  3 8 4  U .  S .  2 5 1  ( 1 9 6 6 ) .  T h e r e  w e  s a i d :  
" E v e n  i f  w e  a s s u m e  t h a t  t h e  G o v e r n m e n t  d i d  a c q u i r e  
i n c r i m i n a t i n g  e v i d e n c e  i n  v i o l a t i o n  o f  t h e  F i f t h  
A m e n d m e n t ,  B l u e  w o u l d  a t  m o s t  b e  e n t i t l e d  t o  s u p -
p r e s s  t h e  e v i d e n c e  a n d  i t s  f r u i t s  i f  t h e y  w e r e  e , _u_ . .g. _h. . . ; .t  _ _  
t o  b e  u s e d  a g a i n s t  h i m  a t  t r i a l . "  3 8 4  U .  S . ,  a t  2 5 5 .  / ~  
: B u t  t h e  c r u c i a l  d i s t i n c t i o n  b e t w e e n  t h a t  c a s e  a n d  t h e  
i n s t a n t  q u e s t i o n  i s  t h a t  t h e r e  t h e  G o v e r n m e n t  i n d e e d  
" d i d  a c q u i r e "  t h e  i n f o r m a t i o n .  B l u e  h a d  t u r n e d  i t  o v e r  
d u r i n g  a  c i v i l  i n v e s t i g a t i o n  w i t h o u t  a s s e r t i n g  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e .  H e r e  o n  t h e  c o n t r a r y ,  p e t i t i o n -
e r ' s  c l i e n t  h a d  n o t  y e t  d e l i v e r e d  t h e  s u b p o e n a e d  m a t e -
r i a l ,  a n d  h e  c o n s i s t e n t l y  a n d  v i g o r o u s l y  a s s e r t e d  h i s  
p r i v i l e g e .  H e r e  t h e  " c a t ' '  w a s  n o t  y e t  " o u t  o f  t h e  b a g "  
a n d  r e l i a n c e  u p o n  a n  o b j e c t i o n  o r  m o t i o n  t o  s u p p r e s s  
7  
C o u n ~ e l  f o r  r e s p o n d e n t  c o u l d  c i t e  n o  T e x a s  s t a t u t e  o r  c a s e  g i v i n g  
a ; : ; s u r a n c e  t h a t  t h e  m a g a z i n e s  w o u l d  b e  s u p p r e ; ; s e d  b e c a u s e  t h e y  w e r e  
J : ? r o d u c e d  m v o l u n t a r i l y  ; : ; o  t h e  w i t n e l " S  c o u l d . a v o i d . a  c o n t e m p t  c i t a t i o n  . .  
t  
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w o u l d  " ] e t  t h e  c a t  o u t ' '  w i t h  n o  a s s u r a n c e  w h a t e v e r  o f  
p u t t i n g  i t  b a c k .  T h e  u l t i m a t e  g u a r a n t e e  t h a t  e v i d e n c e  
s o u g h t  f r o m  a  ~ : i t n e s s  w i 1 1  n o t  b e  u s e d  t o  i n c r i m i n a t e  
h i m  i s  a  v a l i d  g r a n t  o f  i m m u n i t y  f r o m  p r o s e c u t i o n ,  s e e  
Z i c a r e l l i  v .  N e w  J e r s e y  C o m m i s s i o n  o f  I n v e s t i g a t i o n ,  4 0 6  
U .  S .  4 7 2  ( 1 9 7 2 ) ;  h e r e  t h e r e  w a s  n o  g r a n t  o f  i m m u n i t y .  
T h u s  in►dvising h i s  c l i e n t  t o  r e s i s t  a n d  r i s k  a  c o n t e m p t  
c i t a t 1 0 n ,  t h e r e b y  a l l o w i n g  p r e c o m p l i a n c e  a p p e l l a t e  r e v i e w  
o f  t h e  c l a i m  p e t i t i o n e r  c o u n s e l e d  a  f a m i l i a r  p r o c e d u r e .
8  
A l t h o u g h  i t  i s  c l e a r  t h a t  n o n c o m p l i a n c e  r i s k e d  b o t h  a n  
i m m e d i a t e  c o n t e m p t  c i t a t i o n  a n d  a  f i n a l  c r i m i n a l  c o n -
t e m p t  j u d g m e n t  a g a i n s t  t h e  w i t n e s s  i f ,  o n  a p p e a l ,  p e t i -
t i o n e r ' s  a d v i c e  p r o v e d  t o  b e  w r o n g ,  t h e  i s s u e  h e r e  i s  
w h e t h e r  p e t i t i o n e r ,  a s  c o u n s e l .  c a n  · b e  p e n a l i z e d  f o r  g o o d -
f a i t h  a d v i c e  t o  c l a i m  t h e  p r i v i l e g e .  
I t  a p p e a r s  t h a t  h e r e  t h e  t r i a l  j u d g e  r e j e c t e d  t h e  F i f t h  
A m e n d m e n t  c l a i m  p r i m a r i l y  b e c a u s e  i t  w a s  r a i s e d  i n  a  
c i v i l  
9  
a n d  n o t  c r i m i n a l  c a s e .  T h e  c i t y  a t t o r n e y  r e l i e d  
m o s t  h e a v i l y  o n  t h a t  d i s t i n c t i o n  i n  h i s  a r g u m e n t  i n  
o p p o s i t i o n  t o  t h e  m o t i o n  t o  q u a s h .
1 0  
J u s t  a s  v i g o r o u s l y ,  
p e t i t i o n e r  c o n t e n d e d  t h a t  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  p r o t e c t e d  h i s  c l i e n t  r e g a r d l e s s  o f  t h e  n a t u r e  
o f  t h e  p r o c e e d i n g .  H e  s a i d :  
" I t  i s  v e r y  c l e a r  t h a t  t h e  c o v e r a g e  o f  t h e  F i f t h  
~ W e  n o t e  t h a 1  t h i s  i s  n o t  a  c a s e  w h e r e  s t a t e  a p p e l l a t e  r e v i e w  h a s  
b e e n  e x h a u s t e d  a n d  t h e  o r d e r  t o  d i s c l o s e  h a s  b e e n  a f f i r m e d  b y  t h e  
s t a t e  a p p e l l a t e  c o u r t s .  W e r e  a  l a w y e r  t o  c o u n s e l  n o n c o m p l i a n c e  a t  
t h a t  s t a g e  w e  w o u l d  h a v e  a  d i f f e r e n t  , , ; 1 t u a t 1 0 n  .  
9  
P e t i t 1 0 n e r  a l s o  u r g e d  t h a t  t h e  p r o c e e d i n g  w a s  n o t  c i v i l  a t  a l l  b u t  
r a t h e r  w a : ;  " q u a f i i - c r i m m a l . ' '  A p p . ,  a t  1 0 .  H e  n o t e d  t h a t  t h e  p r o -
c e e d m g  w a s  b a s e d  u p o n  " t h e  p r o v 1s 1 o n s  o f  S e c t i o n  1 3  o f  A r t i c l e  5 2 7  
o f  t h e  T e x a s  P e n a l  C o d e : "  I b i d .  H e  v i e w e d  t h e  i n j u n c t i v e  a c t i o n  
a , - a  m e r e  p r e l u d e  t o  a  c r i m i n a l  p r o s r c u t i o n .  T h u s  h e  c o n t e n d e d  t h a t  
t h e  c n y  s h o u l d  h a v e  s o u g h t  t h e  m a g a z i n e ; ,  w i t h  a  s e a r c h  w a r r a n t  " i n -
.  s t e a d  o f  a  s u b p o e n a  d u c e s  t e c u m .  
1 0  
A p _ p . ,  a t  1 : 2 .  
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A m e n d m e n t  i s  n o t  t o  b e  d e t e r m i n e d  b y  t h e  n a t u r e  
o f  t h e  p r o c e e d i n g  i n  w h i c h  i t  i s  a s s e r t e d .  T h e  F i f t h  
A m e n d m e n t  a p p l i e s  t o  a l l  p r o c e e d i n g s ,  t o  i n j u n c t i v e  
p r o c e e d i n g s ,  t o  ~ d m i n i s t r a t i v e  p r o c e e d i n g s ,  a n d  t o  
c r i m i n a l  p r o c e e d i n g s .  l t  a p p l i e s  t o  i n t e r r o g a t i o n  b y  
P o l i c e  O f f i c e r s  o u t  o f  C o u r t .  I t  a p p l i e s  a c r o s s  t h e  
b o a r d .  W e  a r e  n o t  t a l k i n g  a b o u t  t h e  c o n t e x t  o f  t h e  
p r o c e e d i n g s  i n  w h i c h  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  i s  a s s e r t e d .  W e  a r e  t a l k i n g  a b o u t  t h e  
c h a r a c t e r  o f  m a t e r i a l  t h a t  i s  s o u g h t  t o  b e  t a k e n  f r o m  
t h e  p e r s o n  w h o  i s  t h e  s u b j e c t  o f  t h e  s u b p o e n a .  
"  . . .  t h e  t e s t  i n  t h o s e  c i r c u m s t a n c e s  i s  w h e t h e r  t h e r e  
i s  a  s u b s t a n t i a l  p r o b a b i l i t y  i n  r e q u i r i n g  t h e  p a r t y  
t h a t  i s  s e r v e d  w i t h  t h e  s u b p o e n a  t o  p r o d u c e  t h e  
e v i d e n c e ,  w h i c h  e v i d e n c e  w o u l d  e n t a i l  s e l f - i n c r i m i - •  
n a t i o n ,  a n d  w i t h  t h e  p r o d u c t i o n  o f  t h e  m a g a z i n e s  
f o r  p o s s i b l e  u s e  i n  a  c r i m i n a l  p r o s e c u t i o n ,  a n d  w e  s a y  
t h a t  t h i s  w o u l d  a m o u n t  t o  a  v i o l a t i o n  o f  t h e  p r i v i -
l e g e  u n d e r  t h e  F i f t h  A m e n d m e n t ,  a n d  w e  c o n t e n d  
t h a t  i t  m o s t  c e r t a r n l y  w o u l d ,  a n d  t h a t  i t  m u s t . "  
A p p .  1 3 - 1 4 .  
I n  o v e r r u l i n g  t h e  c l a i m e d  p r i v i l e g e  t h e  t r i a l  j u d g e  s e e m s  
t o  h a v e  a c c e p t e d  t h e  c i t y  a t t o r n e y ' s  c o n t e n t i o n  t h a t  t h e ·  
c l a i m  i s  n o t  a v a i l a b l e  i n  a  c i v i l  p r o c e e d i n g .  W e  d i s a g r e e .  
I n  K a s t i g a r  v .  U n i t e d  S t a t e s ,  4 0 6  U .  S .  4 4 1  ( 1 9 7 2 ) ,  
w e  r e c e n t l y  r e a f f i r m e d  t h e  p r i n c i p l e  t h a t  t h e  p r i v i l e g e ·  
a g a i n s t  s e l f - i n c r i m i n a t i o n  c a n  b e  a s s e r t e d  " i n  a n y  p r o -
c e e d i n g .  c i v i l  o r  c r i m i n a l .  a d m i n i s t r a t i v e  o r  j u d i c i a l ,  
i n v e s t i g a t o r y  o r  a d j u d i c a t o r y . "  4 0 6  U . S . ,  a t  4 4 4 ;  L e f k o -
w i t z  v .  T u r l e y ,  4 1 4  U . S .  7 0 ,  7 7  ( 1 9 7 3 ) ;  M u r p h y  v .  W a t e r -
f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 4  ( W H I T E ,  J . ,  c o n c u r r i n g ) ;  
M c C a r t h y  \ .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 0  (  1 9 2 4 ) ;  U n i t e d  
S t a t e s  v .  S a l i n e  B a n k ,  l  P e t .  1 0 0  ( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  
B r o d e r i c k ,  3 9 2  U .  S .  2 7 3  ( 1 9 6 8 ) .  T h e _  t r i a l  i u d g _ e  s e e m s :  
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t o  h a v e  p r o c e e d e d  u p o n  t h e  m i s t a k e n  p r e m i s e  t h a t  p e t i -
t i o n e r ' s  c l i e n t  w a s  m i s a d v i s e d  e v e n  t o  a s s e r t  t h e  p r i v i l e g e  
i n  a  c i v i l  p r o c e e d i n g ,  r e g a r d l e s s  o f  i t s  u l t i m a t e  m e r i t .  
T h i s  e r r o r  e x p l a i n s  t h e  s e v e r e  s a n c t i o n  t h e  c o u r t  p l a c e d -
a l b e i t  r e l u c t a n t l y - u p o n  p e t i t i o n e r  b e c a u s e  h i s  a d v i c e  
s e e m e d  t o  h a v e  c a u s e d  t h e  w i t n e s s '  r e f u s a l  t o  o b e y . 1 . 1  
T h u s  t h e  i s s u e  i s  w h e t h e r  i n  a  c i v i l  p r o c e e d i n g  a  l a w y e r  
m a y  b e  h e l d  i n  c o n t e m p t  f o r  c o u n s e l i n g  a  w i t n e s s  a n d  i n  
g o o d  f a i t n  t o  r e f u s e  t o  p r o d u c e  c o u r t - o r d e r e d  m a t e r i a l s  
o n  t h e  g r o u n d  t h a t  t h e  m a t e r i a l s  m a y  t e n d  t o  i n c r i m i n a t e  
t h e  w i t n e s s  i n  a n o t h e r  p r o c e e d i n g .  W e  h o l d  t h a t  h e  m a y  
n o t  b e  p e n a l i z e d  e v e n  t h o u g h  h i s  a d v i c e  c a u s e s  t h e  w i t -
n e s s  t o  d i s o b e y  t h e  c o u r t ' s  o r d e r .  
T h e  p r i v i l e g e  a g a i n s t  c o m p e l l e d  s e l f - i n c r i m i n a t i o n  
1 1  
P e t i t i o n e r  r e a d i l y  c o n c e d e s  t h a t  h i s  a d v i c e  i n d e e d  c a u s e d  h i s  
c l i e n t  t o  d i s o b e y  t h e  o r d e r .  W h e n  t h e  c o u r t  ! ; a v e  p e t i t i o n e r ' s  c l i e n t  
a  f i n a l  c h a n c e  t o  p u r g e  h i m s e l f  o f  t h e  c o n t e m p t  c i t a t i o n  t h i s  c o l l o q u y  
t o o k  p l a c e :  
" T H E  C O U R T :  M r .  M c K e l v a ,  y o u  h a v e  b e e n  a d j u d g e d  t o  b e  i n  
c o n t e m p t  o f  t h i s  C o u r t  f o r  h a v i n g  f a i l e d  . . .  t o  o b s e r v e  a  s u b p o e n a  
d u c e s  t e c u m  t o  b r i n g  c e r t a i n  m a t t e r s  w i t h  y o u  a s  a  w i t n e s s .  I n  y o u r  
t e s t m 1 0 n y  w i t h  r e f e r e n c e  t o  w h y  y o u  f a i l e d  t o  d o  t h i s ,  y o u  f i r s t  i n -
d i c a t e d  t h a t  i t  w a s  o n  t h e  a d v i c e  o f  C o u n s e l  t h a t  y o u  w e r e  d e c l i n i n g  
t o  o b e y  t h e  s u b p o e n a ,  a n d  s o  I  w a n t  t o  a s k  y o u  d i r e c t l y  t h i s  m o r n -
i n g ,  i s  y o u r  d i s o b e d i e n c e  t o  t h i s  s u b p o e n a  y o u r  o w n  d e c i s i o n ,  o r  i s  
i t  0 1 1  t h e  a d v i c e  o f  C o u n s e l ,  a n d  i f  s o ,  w h a t  C o u n s e l ?  
" A .  I t  i s  o n  t h e  a d v i c e  o f  C o u n s e l ,  s i r ,  a n d  M r .  F n e d m a n ,  M r .  
:M a l e y  a n d  M r .  M a n e s s .  ·  
' T H E  C O U R T :  D o e s  e i t h e r  C o u n s e l  h a v e  a n y  q u e s t i o n s  t h a t  t h e y  
w a n t  t o  a s k  t h i s  w i t n e s s ?  
" : V I R .  M A N E S S :  Y o u r  H o n o r ,  I  w o u l d  o n l y  l i k e  t o  a s k  M r .  
M c K e l v a ,  i n  t h e  e v e n t  t h a t  h i s  C o u n s e l  w e r e  t o  a d v i s e  h i m  t h a t  h i s  
p r i v i l e g e s  a g a i n s t  s e l f - i n c r i m i n a t 1 0 n  w e r e  n o t  e n d a n g e r e d  b y  p r o -
d u c m g  t h e  .  _  .  m a g a z i n e s  i n  q u e s t i o n .  w n e t h e r  o r  n o t  u n d e r  t h o s e  
c i r c u m s t a n c e s  h e  w o u l d  p r o d u c e  t h e  m a g a z i n e s ?  
' ' A .  I  w o u l d . "  A p p . ,  a t  2 7 .  
C o u n s e l  t h u s  t o o k  f u l l  r e s p o n s i b i l i t y  f o r  h i s  c l i e n t ' s  a c t s ,  a s ,  o f  c o u r s e ,  
h i s  d u t y  t o  h i s  c l i e n t  r e q m r e d .  
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w o u l d  b e  d r a i n e d  o f  i t s  m e a n i n g  i f  c o u n s e l ,  b e i n g  l a w -
f u l l y  p r e s e n t ,  a s  h e r e ,  c o u l d  b e  p e n a l i z e d  f o r  a d v i s i n g  
h i s  c l i e n t  i n  g o o d  f a i t h  t o  a s s e r t  i t .  T h e  a s s e r t i o n  o f  a  
t e s t i m o n i a l  p r i v i l e g e ,  a s  o f  m a n y  o t h e r  r i g h t s ,  o f t e n  
d e p e n d s  u p o n  l e g a l  a d v i c e  f r o m  s o m e o n e  w h o  i s  t r a i n e d  
a n d  s k i l l e d  i n  t h e  s u b j e c t  m a t t e r ,  a n d  w h o  m a y  o f f e r  a  
m o r e  o b j e c t i v e  o p i n i o n .  A  l a y m a n  m a y  n o t  b e  a w a r e  o f  I  
t h e  p r e c i s e  s c o p e ,  t h e  n u a n c e s ,  a n d  b o u n d a r i e s  o f  h i s  
F i f t h  A m e n d m e n t  p r i v i l e g e .  I t  i s  n o t  a  s e l f - e x e c u t -
i n g  m e c h a n i s m ;  i t  c a n  b e  a f f i r m a t i v e l y  w a i v e d ,  o r  l o s t  b y  
n o t  a s s e r t i n g  i t  i n  a  t i m e l y  f a s h i o n .  I f  p e r f o r m a n c e  o f  
a  l a w y e r ' s  d u t y  t o  a d v i s e  a  c l i e n t  t h a t  a  p r i v i l e g e  i s  a v a i l -
a b l e  e x p o s e s  a  l a w y e r  t o  t h e  t h r e a t  o f  c o n t e m p t  f o r  g i v i n g  
h o n e s t  a d v i c e  i t  i s  h a r d l y  d e b a t a b l e  t h a t  s o m e  a d v o c a t e s  
m a y  l o s t  t h e i r  z e a l  f o r  f o r t h r i g h t n e s s  a n d  i n d e p e n d e n c e .
1 2  
T h e r e  i s  a  c r u c i a l  d i s t i n c t i o n  b e t w e e n  c i t i n g  a  r e c a l -
c i t r a n t  w i t n e s s  f o r  c o n t e m p t ,  U n i t e d  S t a t e s  v .  R y a n ,  
s u p r a ,  a n d  c i t i n g  t h e  w i t n e s s '  l a w y e r  f o r  c o n t e m p t  b a s e d l  
o n l y  o n  a d v i c e  g i v e n  i n  g o o d  f a i t h  t o  a s s e r t  t h e  p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n .  T h e  w i t n e s s ,  o n c e  a d v i s e d  o f  
t h e  r i g h t ,  c a n  c h o o s e  f o r  h i m s e l f  w h e t h e r  t o  r i s k  c o n -
t e m p t  i n  o r d e r  t o  t e s t  t h e  p r i v i l e g e  b e f o r e  e v i d e n c e  i s  
p r o 1 u c e d .  T h a t  d e c i s i o n  i s ,  a n d  s h o u l d  b e ,  f o r  t h e  w i t -
n e s s .  B u t ,  i f  h i s  l a w y e r  m a y  b e  p u n i s h e d  f o r  a d v i c e  g i v e n  
1 2  
T h e  A m e r i c a n  B a r  A s s o c i a t i o n  P r o j e c t  o n  S t a n d a r d s  f o r  C r i m i n a l  
J u s t i c e ,  S t a n d a r d s  R e l a t i n g  t o  t h e  D e f e n s e  F u n c t i o n  s h o w s  t h e  d i f f i -
c u l t y  s u c h  a  s i t u a t i o n  w o u l d  p r e s e n t  f o r  a  l a w y e r .  S e c t i o n  1 . 6  
p r o v i d e s :  
"  . . .  t h r  d u t i r s  o f  a  l a w y e r  t o  h i s  c l i e n t  a r e  t o  r e p r e s r n t  h i s  l e g i t i m a t e  
i n t e r r s t s ,  a n d  c o n s i d e r a t i o n  o f  p e r s o n a l  a n d  p r o f e s s i o n a l  a d v a n t a g e  
s h o u l d  n o t  m f l u r n c e  h i s  a d v i c e  o r  p r r f o r m a n c e . "  S t a n d a r d s  R e l a t i n g  
t o  t h e  A d m i n i s t r a t i o n  o f  J u s t i c e ,  1 9 7 4  E c t . ,  a t  1 2 0 .  
T h e  i n t r o d u c t o r y  c o m m e n t s  n o t e  t h a t :  
" A  l a w y r r  c a n n o t  b r  t i m o r o u s  i n  h i s  r e p r e s e n t a t i o n .  C o u r a g e  a n d  
z e a l  i n  t h e  d e f e n s e  o f  h i s  c l i e n t ' s  m t e r e s t  a r e  q u a l i t i e s  w i t h o u t  w h i d t  
o n e  c a n n o t  p e r f o r m  f u l l ~ ·  a i : ,  a n  a d v o c a .t e . "  I d . ,  a t  1 0 9 - 1 1 0 .  
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i n  g o o d  f a i t h  t h e r e  i s  a  g e n u i n e  r i s k  t h a t  a  w i t n e s s  e x p o s e d  
t o  p o s s i b l e  s e l f - i n c r i m i n a t i o n  w i H  n o t  b e  a d v i s e d  o f  h i s  
r i g h t .  T h e n  t h e  w i t n e s s  m a y  b e  d e p r i v e d  o f  t h e  o p p o r -
t u n i t y  t o  d e c i d e  w h e t h e r  o r  n o t  t o  a s s e r t  t h e  p r i v i l e g e .  
A n  e a r l y  e x a m p l e  o f  t h i s  s i t u a t i o n ·  i s  f o u n d  i n  I n  r e  
W a t t s  &  S a c h s ,  1 9 0  U .  S .  1  ( 1 9 0 3 ) .  T h e r e  l a w y e r s  
a d v i s e d  t h e i r  c l i e n t s  i n  g o o d  f a i t h  t h a t  s t a t e  n o t  f e d e r a l  
c o u r t s  h a d  b a n k r u p t c y  j u r i s d i c t i o n  o v e r  a  c e r t a i n  p r o p -
e r t y  i n  t h e  h a n d s  o f  a  s t a t e  r e c e i v e r .  ·  T h i s  a d v i c e  l e d  t o  
a  c o l l i s i o n  b e t w e e n  t h e  s t a t e  a n d  f e d e r a l  c o u r t s ,  a n d  c o n -
t e m p t  c i t a t i o n s  f o r  t h e  l a w y e r s .  A l t h o u g h  t h i s  C o u r t  
h e l d  t h a t  t h e  l a w y e r s '  a d v i c e  w a s  s u b s t a n t i v e l y  i n c o r r e c t  
i t  r e f u s e d  t o  a l l o w  t h e  f e d e r a l  c o n t e m p t  c o n v i c t i o n s  t o J  
s t a n d  b e c a u s e  t h e r e  w a s  n o  e v i d e n c e  t h e  a d v i c e  w a s  g i v e n  
i n  b a d  f a i t h .  1 9 0  U .  S . ,  a t  3 2 .  C h i e f  J u s t i c e  F u l l e r ,  
s p e a k i n g  f o r  t h e  C o u r t ,  s a i d :  
" I n  t h e  o r d i n a r y  c a s e  o f  a d v i c e  t o  c l i e n t s ,  i f  a n  
a t t o r n e y  a c t s  i n  g o o d  f a i t h  a n d  i n  t h e  h o n e s t  b e l i e f  
t h a t  h i s  a d v i c e  i s  w e l l  f o u n d e d  a n d  i n  t h e  j u s t  i n t e r -
e s t s  o f  h i s  c l i e n t ,  h e  c a n n o t  b e  h e l d  l i a b l e  f o r  e r r o r  
i n  j u d g m e n t .  T h e  p r e s e r v a t i o n  o f  t h e  i n d e p e n d e n c e  
o f  t h e  b a r  i s  t o o  v i t a l  t o  t h e  d u e  a d m i n i s t r a t i o n  o f  
j u s t i c e  t o  a l l o w  t h e  a p p l i c a t i o n  o f  a n y  o t h e r  g e n e r a l  
r u l e . "  1 9 0  1 T .  S . ,  a t  2 9 .  
W e  c o n c l u d e  t h a t  a n  a d v o c a t e  i s  n o t  s u b j e c t  t o  t h e  
p e n a l t y  o f  c o n t e m p t  f o r  a d v i s i n g  h i s  c l i e n t ,  i n  g o o d  f a i t h ,  
t o  a s s e r t  t h e  F i f t h  A m e n d m e n t  1 j r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  i n  a n y  p r o c e e d i n g  e m b r a c i n g  t h e  p o w e r  t o  
c o m p e l  t e s t i m o n y .  T o  h o l d  o t h e r w i s e  w o u l d  d e n y  t h e  
c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  t h e  
m e a n s  o f  i t s  o w n  i m p l e m e n t a t i o n .  W h e n  a  w i t n e s s  i s  s o  
a d v i s e d  t h e  a d v i c e  b e c o m e s  a n  i n t e g r a l  p a r t  o f  t h e  p r o -
t e c t i o n  a c c o r d e d  t h e  w i t n e s s  b y  t h e  F i f t h  A m e n d m e n t ,  
.  
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B o t h  i n  a  p r e t r i a l  w r i t t e n  m o t i o n  a n d  o r a l l y  d u r i n g  
t r i a l ,  p e t i t i o n e r  c o g e n t l y  s t a t e d  h i s  r e a s o n s  f o r  b e l i e v i n g  
t h e  p r i v i l e g e  a p p l i e d :  
' ' I n  v i e w  o f  t h e  f a c t  t h a t  t h e r e  i s  t h i s  s u b s t a n t i a l  
p o s s i b i l i t y  o f  s e l f - i n c r i m i n a t i o n ;  i n  v i e w  o f  t h e  f a c t  
t h a t  s e v e n  o t h e r  m a g a z i n e s  t h a t  a r e  o f  t h e  s a m e  
c h a r a c t e r  a s  t h e  .  .  .  m a g a z i n e s  n a m e d  i n  t h e  s u b -
p o e n a ,  t h a t  t h e y  h a v e  p r o v i d e d  t h e  b a s i s  f o r  p a s t  
c r i m i n a l  p r o s e c u t i o n s ;  i n  v i e w  o f  t h e  f a c t  t h a t  
c r i m i n a l  p r o s e c u t i o n s  a r e  n o t  o n l y  a  v e r y  d e f i n i t e  
p o s s i b i l i t y ,  t h e y  a r e  i n  f a c t  a  p r o n o u n c e d  p o s s i b i l i t y ,  
a n d  s o  t h e r e  i s  l i t t l e  r e a s o n a b l e  d o u b t  i n  t h e s e  c i r -
c u m s t a n c e s  t h a t  t h e  s u b p o e n a  s h o u l d  b e  q u a s h e d  
b e c a u s e  i n  f a c t  i t  s e e k s  t o  c o m p e l  t h e  p e r s o n  n a m e d  
i n  t h e  s u b p o e n a  t o  i n c r i m i n a t e  h i m s e l f ,  a n d ,  o f  
c o u r s e ,  t h i s  i s  p r o h i b i t e d  b y  t h e  F i f t h  A m e n d m e n t  
t o  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s . "  A p p . ,  
a t  9 - 1 0 .  
I  
P e t i t i o n e r  s t a t e d  t h a t  t h e  m a g a z i n e s  w e r e  " o f  t h e  s a m e  
c h a r a c t e r "  
1 3  
a s  m a g a z i n e s  f o r  d i s t r i b u t i o n  o f  w h i c h  h i s  
c l i e n t  h a d  r e c e n t l y  s u f f e r e d  a  c r i m i n a l  c o n v i c t i o n .  T h e r e  
I  
w a s  t h e r e f o r e .  a t  t h e  v e r y  l e a s t .  a  r e a s o n a b l e  b a s i s  f o r  
p e t i t i o n e r  t o  a s s u m e  t h a t  a  r i s k  o f  f u r t h e r  c r i m i n a l  p r o s e -
c u t i o n  e x i s t e d .
1 4  
B o t h  s i d e s  a g r e e  t h a t  t h e  r e c o r d  i s  
d e v o i d  o f  e v i d e n c e  o f  c o n t u m a c i o u s  c o n d u c t  o r  a n y  d i s -
r e s p e c t  f o r  t h e  c o u r t ,  c f . ,  e .  g . ,  I n  r e  L i t t l e ,  4 0 4  U .  S .  5 5 3 ,  
1 3  
P e t i t i o n e r ' ~  c o n c e s s 1 0 n  t h a t  t h e  s u b p o e n a e d  m a g a z i n e s  w e r e  o f  
t h e  ~ a m e  c h a r a c t e r  w a s  n o t  a n  a d m i s s i o n  t h e y  w e r e  o b s c e n e .  H i s  
c o n t e n t i o n  s e e m s  t o  h a v e  b e e n  t h a t  t h e y  w e r e  s u f f i c i e n t l y  l i k e  t h o s e  
f o r  w h i c h  h i s  c l i e n t  h a d  p r ; v 1 o u i : ; l y  b e e n  c o n v i c t e d  a s  t o  r a i s e  t h e  
p o s s i b i l i t y  o f  p r o : ; e c u t i o n ,  a n d  t h u s  t o  a l l o w  a s s e r t i o n  o f  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e .  
1 4  
I n  v i e w  o f  o u r  d i s p o s 1 t 1 o n  o f  t h i s  c a : ; e  u p o n  o t h e r  g r o u n d s  w e  
n e e d  n o t ,  a n d  d o  n o t  d e c i d e ,  w h e t h e r  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
a c t u a l l y  e n c o m p a s s e : i  t h e s e  m a g a z i n e s .  
--
2 0  
7 3 - 6 8 9 - 0 P I N I O N  
M A N E S S  v .  M E Y E R S  
5 5 4 - 5 5 5  ( 1 9 7 2 ) .  T h e  h i g h l y  p r o f e s s i o n a l  t o n e  o f  t h e  
p r o c e e d i n g  i s  r e v e a l e d  b y  t h e  s t a t e m e n t s  o f  t h e  j u d g e ,  
a n d  b y  p e t i t i o n e r ! s  c l o s i n g  c o m m e n t s  t o  t h e  j u d g e  a f t e r  
h e  h a d  b e e n  c i t e d  f o r  c o n t e m p t :  
" I f  i t  p l e a s e  t h e  C o u r t  I  c e r t a i n l y  a p p r e c i a t e  t h e  
C o u r t ' s  p o s i t i o n .  I  t h i n k  w h a t  w e  h a v e  h e r e  i s  n o t  
a  s i t u a t i o n  a n d  I  h o p e  t h i s  i s  c o r r e c t ,  w h e r e  C o u n s e l  
h a v e  d e l i b e r a t e l y  a n d  i n t e n t i o n a l l y  a t . t e m p t e d  t o  
f r u s t r a t e  t h e  C o u r t .  I  t h i n k  t h a t  r a t h e r  w h a t  w e  
h a v e  i s  w h e r e  t h e r e  i s  a  p h i l o s o p h i c a l  d i f f e r e n c e  
b e t w e e n  C o u n s e l  f o r  t h e  D e f e n d a n t  a n d  t h e  C o u r t  
w i t h  r e g a r d  t o  t h e  a p p l i c a b l e  l a w  a s  t o  s e l f - i n c r i m i -
n a t i o n  a n d  t h e  p r o d u c t i o n  o f  e v i d e n c e  i n  a  c i v i l  
c a s e . "  A p p . ,  a t  3 2 .  
O n  t h i s  r e c o r d  i t  a p p e a r s  t h a t  t h e r e  w a s  n o  a v e n u e  o t h e r  
t h a n  a s s e r t i o n  o f  t h e  p r i v i l e g e ,  w i t h  t h e  r i s k  o f  c o n t e m p t ,  
t h a t  w o u l d  h a v e  p r o v i d e d  a s s u r a n c e  o f  a p p e l l a t e  r e v i e w  
i n  a d v a n c e  o f  s u r r e n d e r i n g  t h e  m a g a z i n e s .  W e  a r e  s a t i s -
f i e d  t h a t  p e t i t i o n e r  p r o p e r l y  p e r f o r m e d  h i s  d u t i e s  a s  a n  
a d v o c a t e ,  a n d  h e  c a n n o t  s u f f e r  a n y  p e n a l t y  f o r  p e r f o r m -
i n g  s u c h  d u t i e s  i n  g o o d  f a i t h .
1 5  
R e v e r s e d .  
J  
1 5  
W e  r e c o g n i z e  t h a t  t h r r e  m a y  b e  i n s t a n c e s  w h e r e  a d v i c r  t o  p l e a d  
t h e  F i f t h  A m e n d m e n t  c o u l d  b e  g i v e n  i n  b a d  f a i t h ,  a n d  s u c h  i n s t a n c e s  
w o u l d  p r e s e n t  f a r  d i f f e r e n t  i 8 s u e s  t h a n  h e r e .  S e e  C o l e  v .  U n i t e d  
S t a t e s ,  3 2 9  F .  2 d  4 3 7 ,  c e r t .  d e n i e d ,  3 7 7  U .  S .  9 6 4  ( 1 9 6 4 ) ;  U n i t e d  
S t a t e s  " ·  C i o f f i ,  4 9 3  F .  2 d  1 1 1 1 ,  1 1 1 9  ( C A 2  1 9 7 4 ) ,  c e r t .  d e n i e d , - ·  
I . ; , S . - . _  
9  
- •  
~ u : p T t m t  < ! J t t u d  t t f  t l t t  ~ t t i t t b  ~ f u . t t g  
~ a s l p : t t g ~  ~ - < ! J .  2 . l l ~ ) l . ,  
C H A M B E R S  O F  
J U S T I C E  W M .  J .  B R E N N A N ,  J R .  
D e c e m b e r  3 •  1 9 7 4  
R E :  N o .  7 3 - 6 8 9  M a n e s s  v .  M e y e r s  
D e a r  C h i e f :  
I  a g r e e .  
T h e  C h i e f  J u s t i c e  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
A l  
✓ 
N o .  7 3 - 6 8 9  M a n e s s  v .  
D e a r  C h i e f :  
I  a m ,  o f  c o u r s e ,  w i t h  y o u  i n .  t h i s  c a s e  a n d  
w i l l  j o i n  y o u r  o p i n i o n .  
I n  r e a d i n g  y o u r  f i r s t  d r a f t ,  h o w e v e r ,  s o m e  
t h o u g h t s  o c c u r r e d  t o  m e  w h i c h  I  n o w  s h a r e  w i t h  y o u  • .  ,  
T h e  b a s i s  f o r  . .  t h e  C o u r t ' s  d e c i s i o n  h e r e  i s  t h e  F i f t h  
A m e n d m e n t ·.  ·  A l t h o u g h  t h i s  i s  m a d e  c l e a r  t o w a r d  t h e  
e n d  o f  y o u r  d r a f t ,  i t  i s  p r e c e d e d  b y  a  c e r t a i n  a m o u n t  
o f  e m p h a s i s  o n  t h e  g e n e r a l i z e d  r i g h t  o f  a  l a w y e r  t o  
a d v i s e  h i s  c l i e n t s .  I  a g r e e  w i t h  t h i s ,  b u t  i t  o c c u r r e d  
t o  m e  t h a t  m u c h  o f  t h e  d i s c u s s i o n  w o u l d  b e  e q u a l l y  
r e l e v a n t  i n  c a s e s  i n v o l v i n g  c l a i m s  o f  p r i v i l e g e  
u n r e l a t e d  t o  t h e  F i f t h  A m e n d m e n t .  I  w o u l d  n o t  w a n t  
o u r  o p i n i o n  t o  b e  d e e m e d  a u t h o r i t a t i v e  w i t h  r e s p e c t  
t o  n o n c o n s t i t u t i o n a l  c l a i m s  o f  p r i v i l e g e . ,  
T h e  d r a f t  e m p h a s i z e s  t h e  l a w y e r ' s  " g o o d  f a i t h " .  
W h i l e  t h i s  i s  i m p o r t a n t ,  I  w o u l d  t h i n k  t h a t  t h e  a s s e r t e d  
c l a i m  o f  F i f t h  A m e n d m e n t  p r i v i l e g e  a l s o  m u s t  b e  a t  
l e a s t  a r g u a b l y  s o u n d .  A  l a w y e r ,  u n l e a r n e d  o r  l a z y ,  
c o u l d  i n  g o o d  f a i t h  a d v i s e  a  c l i e n t  t o  t a k e  t h e  F i f t h  
w i t h  r e s p e c t  t o  a n  i s s u e  t h a t  i s  w h o l l y  f r i v o l o u s .  
I f  t h e  f o r e g o i n g  a p p e a l s  t o  y o u ,  p e r h a p s  
•snotOAJi; lOU se~ uo1~vu1U1Ji~u1 10 tDJet~ aql ase~ 
s1q~ u1 'asino~ 10 •a~111ns SAe~te lOU paau auo1e 
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-~ u p - r t n u  < ! J o - m t  o r  t l t t  ~~ j ; l g  
' B i u J r h t g h m ,  J .  < ! J .  2 . 0 . ; i ' ! ~  
C H A M B E R S  O f "  
J U S i l C E  T H U R G O O D  M A R S H A L L  
D e c e m b e r  3 ,  1 9 7 4  
R e :  N o .  7 3 - 6 8 9  - - M a n e s s  v .  M e y e r s  
D e a r  C h i e f :  
P l e a s e  j o i n  m e  i n  y o u r  o p i n i o n  i n  t h i s  c a s e .  
S i n c e r e l y ,  
; J ! Y/ f -
T . M .  
T h e  C h i e f  J u s t i c e  
c c :  T h e  C o n f e r e n c e  
/  
--
~ t m t  Q J & m r t  f l  t l t t  ' « J n i t t ~  , j h d t •  
C p ~  
~ 
~ u J r i n g b m .  ~ .  Q J .  2 l l f f e ' l - '  
C H A M - 1 1 1 8  o , -
T H E  C H I E F "  J U S T I C E  
D e c e m b e r  4 ,  1 9 7 4  
{ '  
R e :  7 3 - 6 8 9  - M a n e s s  v .  M e y e r s  
M E M O R A N D U M  T O  T H E  C O N F E R E N C E :  
I  p r o p o s e  t o  m a k e  t h r e e  m i n o r  c h a n g e s  i n  t h e  a b o v e  o p i n i o n .  
1 .  A t  p a g e  1 2 ,  f o o t n o t e  6 ,  d e l e t e  t h e  p r e s e n t  f o o t n o t e  a n d  s u b s t i t u t e  
t h e  f o l l o w i n g :  
T h i s  c a s e  d e a l s  o n l y  w i t h  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  c o n t a i n e d  i n  t h e  F i f t h  A m e n d m e n t  t o  t h e  
C o n s t i t u t i o n  a n d  m a d e  a p p l i c a b l e  t o  t h e  s t a t e s  b y  t h e  
F o u r t e e n t h  A m e n d m e n t .  M a l l o y  v .  H o g a n ,  3 7 8  U . S .  1 .  
T h e  c o n s t i t u t i o n a l  b a s i s  f o r  t h i s  p r i v i l e g e  d i s t i n g u i s h e s  i t  
f r o m  o t h e r  p r i v i l e g e s  e s t a b l i s h e d  b y  s t a t e  s t a t u t e  o r  c o m m o n  
l a w  s u c h  a s  t h o s e  a r i s i n g  f r o m  t h e  r e l a t i o n  o f  p r i e s t  a n d  
p e n i t e n t ,  l a w y e r  a n d  c l i e n t ,  p h y s i c i a n  a n d  p a t i e n t ,  a n d  
h u e  b a n d  a n d  w i f e .  
2 .  A t  p a g e  1 7 ,  l i n e  2 ,  i n s e r t  f o o t n o t e  1 2  a f t e r  t h e  w o r d  " p r e s e n t : "  
1 2 /  
U n d e r .  T e x a s  p r o c e d u r e  a n d  t h e  r u l i n g s  o f  t h e  t r i a l  c o u r t  
i n  t h i s  c a s e  t h e  c l i e n t  w a s  u n d o u b t e d l y  e n t i t l e d  t o  c o n s u l t  w i t h  
c o u n s e l  a t  t h e  t i m e s  a n d  i n  t h e  m a n n e r  h e  d i d .  
S u b s e q u e n t  f o o t n o t e s  w i l l  b e  r e - n u m b e r e d  a c c o r d i n g l y .  
3 .  O n  p a g e  2 0 ,  i n  l i n e  2  o f  t h e  l a s t  f o o t n o t e ,  n o w  n u m b e r e d  1 5 ,  
a f t e r  " b a d  f a i t h  
I I  
a d d  " o r  c o u l d  b r  p a t e n t l y  f r i v o l o u s  o r  f o r  p u r p o s e s  o f  
d e l a y .  
1 1  
R e g a r d _ s ,  
'  .  t  _ ,  ,  ! ,  '  '  
~ . . _ _  I  - '  
•- - ·  -
P .  S .  S e v e r a l  m i n o r  v e r b a l  c h a n g e s  w i l l  a l s o  a p p e a r  i n  t h e  
s e c o n d  p r i n t e d  
d r a f t  a n d  w i l l  b e  m a r k e d  t o  f a c i l i t a t e  y o u r  s t u d y .  
.  ~ ~ - t ; 2 u . ,  ~ 
~ Q , ~  ( 1 1 4 ?  ~ 
1 ~  
~ ~ A i e _ ~ . t ~  
--
D e c e m b e r  4 ,  1 9 7 4  
N o .  7 3 - 6 8 9  M a n e s s  v .  M e y e r s  
D e a r  C h i e f :  
P l e a s e  j o i n  m e .  
T h e  C h i e f  J u s t i c e  
C C :  T h e  C o n f e r e n c e  
L F P / g g  
S i n c e r e l y ,  
--
, j t t p t " m u  Q l t t m t  o f  t J r . t  ~ . t b  ~ t a t t s  
~ a s 4 i n g t o n .  J .  Q J .  2 . l l f f e , . ,  
C H A M B E R S  O F "  
J U S T I C E  B Y R O N  R .  W H I T E  
D e c e m b e r  5 ,  1 9 7 4  
R e :  N o .  7 3 - 6 8 9  - M a n e s s  v .  M e y e r s  
D e a r  C h i e f :  
I  a m  n o t  a t  r e s t  i n  t h i s  c a s e  a n d  a m  
c o n s i d e r i n g  a  c o n c u r r e n c e .  I  h o p e  y o u  w i l l  n o t  
m i n d  p u t t i n g  i t  o v e r .  
S i n c e r e l y ,  
; 1 , -
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  C o n f e r e n c e  
✓ 
--
~ u : p r t m t  " t o m !  d  t l r t  ~ t b  ~ h t l t g  
j i r r u ; l p : n g h m ,  ~ - " t ·  2 l l g i ~ $  
C H A M B E R S  O F  
J U S T I C E  W I L L I A M  H .  R E H N Q U I S T  
D e c e m b e r  5 ,  1 9 7 4  
R e :  N o .  7 3 - 6 8 9  - M a n e s s  V .  M e y e r s  
D e a r  C h i e f :  
P l e a s e  j o i n  m e .  
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
I  
S i n c e r e l y ,  r v . J  
v v  
/  
-C H A M B E R S  O F '  
J U S T I C E  H A R R Y  A .  B L A C K M U N  
~ t u U  ( ' f l l t t r l  o f  t J r t  ~ h  , f a t t g  
' J l i h u d r u t g f o n .  ~ - ( ' I .  2 1 1 - g i ~ . ; l  
D e c e m b e r  1 6 ,  1 9 7 4  
R e :  N o .  7 3 - 6 8 9  - M a n e s s  v .  M e y e r s  
D e a r  P o t t e r :  
✓ 
I  w o u l d  a p p r e c i a t e  i t  i f  y o u  w o u l d  j o i n  m e  i n  y o u r  
c o n c u r r e n c e  i n  t h i s  c a s e .  
S i n c e r e l y ,  
~ 
M r .  J u s t i c e  S t e w a r t  
c c :  T h e  C o n f e r e n c e  
.  ' \  
. f  \ )  L  
a t > :  T h e  C h i e f  J u s t 1 o ~  
• - M l ' .  J u s t i c e  D o u g 1 a : s  
l b - . .  J u s t i c e  B r e n n a n  
V t - . .  ~ < M  W T l i  t e  
. 1 Q , . ,  ~ ·e r e  M a r s h a l l  
~ - c l l t s _ j t f o · e  B l a o k m u n  
U f l . K "  J u E r b i o e  P o w e l l  
J u t . ,  J u s t i c e  R e h n q u i s t  
2 n d  D R A F T  
S U P R E M E  C O U R T  O F  T H E  U N I T E D · ' 8 ' A ' m w a r t '  J .  
N o .  7 3 - 6 8 9  
C i r c u l a t e d :  
- - - - - - - -
c i r c u l a t e d :  
D E C  1  7  1 9 7 4  
M i c h a e l  A n t h o n y  M a n e s s ,  I  .  
P e t i t i o n e r ,  O n  W n t  o f  C e r t i o r a r i  ~ o  t h e  
1  6  9  t h  J u d i c i a l  D i s t r i c t  
v .  C o u r t  o f  B e l l  C o  u  n  t  y ,  
J a m e s  R .  M e y e r s ,  P r e s i d i n g  j  T e x a s .  
J u d g e .  
[ D e c e m b e r  - ,  1 9 7 4 ]  
M R .  J U S T I C E  S T E W A R T ,  w i t h  w h o m  M R .  J U S T I C E  B L A C K -
M U N  j o i n s ,  c o n c u r r i n g  i n  t h e  r e s u l t .  
T h e  C o u r t  t o d a y  h o l d s  t h a t  t h e  c o n s t i t u t i o n a l  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  e m b r a c e s  t h e  
r i g h t  o f  a  t e s t i f y i n g  p a r t y  t o  t h e  u n f e t t e r e d  
a d v i c e  o f  c o u n s e l  i n  t c i v i l  p r o c e e d i n g .  A s  t h e  C o u r t  
p u t s  t h e  m a t t e r ,  a  " l a y m a n  m a y  n o t  b e  a w a r e  o f  t h e  p r e -
c i s e  s c o p e ,  t h e  n u a n c e s ,  a r i d  b o u n d a r i e s  o f  h i s  F i f t h  
A m e n d m e n t  p r i v i l e g e .  I t  i s  n o t  a  s e l f - e x e c u t i n g  m e c h a -
n i s m ;  i t  c a n  b e  a f f i r m a t i v e l y  w a i v e d  o r  l o s t  b y  n o t  a s s e r t -
i n g  i t  i n  a  t i m e l y  f a s h i o n .  .  .  .  [ I ] f  h i s  l a w y e r  m a y  b e  
p u n i s h e d  f o r  a d v i c e  s o  g i v e n  t h e r e  i s  a  g e n u i n e  r i s k  t h a t  
a  w i t n e s s  e x p o s e d  t o  p o s s i b l e  s e l f - i n c r i m i n a t i o n  w i l l  n o t  
b e  a d v i s e d  o f  h i s  r i g h t .  T h e n  t h e  w i t n e s s  m a y  b e  d e -
p r i v e d  o f  t h e  o p p o r t u n i t y  t o  d e c i d e  w h e t h e r  o r  n o t  t o  
a s s e r t  t h e  p r i v i l e g e . "  A n t e ,  a t  s l i p  o p .  1 7 - 1 8 .  
p  
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T h e  p r e m i s e  u n d e r l y i n g  t h e  c o n c l u s i o n  t h a t  t h e  c o n -
s t i t u t i o n a l p n v t l e g e a g a i ns t c o m p u l s o r y  ~ n  
i n c l u d e s t h e  r i g h t  t o  t h e  u n f e t t e r e d  a d v i c e  o f  c o u n s e l  i n  
c i v i l  p r o c e e d i n g s n r u s t b e U i a t  t h e r e  i s  a  c o n s t i t u t i o n a l  
r i g h t ,  a l s o  c t e r i v e d  f r o m  T h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  t o  s o m e  a d v i c e  o f  c o u n s e l  c o n c e r n i n g  
t h e  p r i v i l e g e  i n  t h e  f i r s t  p l a c e .  T h e  C o u r t ' s  r a t i o ~ l e  I  
t h u s i n e x o r a o l y i m p l i ~ t  c o u n s e l  m u s t  b e  a p p o i n t e d  
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f o r  a n y  i n d i g e n t  w i t n e s s ,  w h e t h e r  o r  n o t  h e  i s  a  p a r t y ,  i n  
a n y  p r o c e e d i n g  i n  w h i c h  h i s  t e s t i m o n y  c a n  b e  c o m p e l l e d .  
F o r  s u r e l y  f e w  i n d i g e n t s  w i l l  b e  m o r e  c o g n i z a n t  t h a n  w a s  
M a n e s s '  c l i e n t  o f  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n .  l e t  a l o n e  a w a r e  o f  t h e  " n u a n c e s '
1  
o f  t h e  
p r i v i l e g e .  U n l e s s  c o u n s e l  i s  a p p o i n t e d ,  t h e s e  i n d i g e n t s  
I  
w i l l  b e  d e p r i v e d ,  j u s t  a s  s u r e l y  a s  M a n e s s '  c l i e n t  w o u l d  
h a v e  b e e n  h a d  h e  n o t  b e e n  a d v i s e d  b y  M a n e s s ,  o f  
t h e  o p p o r t u n i t y  t o  d e c i d e  w h e t h e r  t o  a s s e r t  t h e i r  c o n -
s t i t u t i o n a l  p r i v i l e g e .  " T o  h o l d  o t h e r w i s e  w o u l d  d e n y  
t h e  c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  t h e  
m e a n s  o f  i t s  o w n  i m p l e m e n t a t i o n . "  A n t e ,  a t  s l i p  o p .  1 8 .  
I  a m  u n w i l l i n g  t o  g o  t h a t  f a r  t o w a r d s  r e c o g n i z i n g  a n  !  
.  u n q u a l i f i e d  r i g h t  t o  a p p o i n t e d  c o u n s e l  i n  c i v i l  p r o c e e d i n g s  
i n  a  c a s e  t h a t  d o e s  n o t  d e m a n d  i t .  B u t  I  c o n c u r  i n  t h e  
C o u r t ' s  j u d g m e n t  u p o n  a  w h o l l y  d i f f e r e n t  g r o u n d .  
M o r e  t h a n  4 0  y e a r s  a g o  t h e  C o u r t  r e c o g n i z e d  a  d u e  
p r o c e s s  r i g h t  t o  r e t a i n e d  c o u n s e l  i n  c i v i l  p r o c e e d i n g s .  " I f  
i n  a n y  c a s e ,  c i v i l  o r  c r i m i n a l ,  a  s t a t e  o r  f e d e r a l  c o u r t  w e r e  
a r b i t r a r i l y  t o  r e f u s e  t o  h e a r  a  p a r t y  b y  c o u n s e l ,  e m p l o y e d  
b y  a n d  a p p e a r i n g  f o r  h i m ,  i t  r e a s o n a b l y  m a y  n o t  b e  
d o u b t e d  t h a t  s u c h  a  r e f u s a l  w o u l d  b e  a  d e n i a l  o f  a  h e a r -
i n g ,  a n d ,  t h e r e f o r e ,  o f  d u e  p r o c e s s  i n  t h e  c o n s t i t u t i o n a l  
s e n s e . "  P o w e l l  v .  A l a b a m a ,  2 8 7  U .  S .  4 5 ,  6 9 .  I t  r e q u i r e s  
n o  e x p a n s i o n  o f  t h i s  w e l l - e s t a b l i s h e d  p r i n c i p l e  t o  h o l d  
t h a t  j u s t  a s  a  s t a t e  c o u r t  m a y  n o t  a r b i t r a r i l y  p r o h i b i t  
r e t a i n e d  c o u n s e l ' s  p r e s e n c e '  i n  · a  c o u r t r o o m ,  s o  t o o  i t  m a y  
n o t  a r b i t r a r i l y  p ·r o h i b i t  o r  p u n i s h  g o o d - f a i t h  a d v i c e  g i v e n  
b y  r e t a i n e d  c o u n s e l .  . ·  T h e ·  " r i g h t  t o  b e  h e a r d  b y  c o u n s e l "  I  
i s  f r u s t r a t e d  e q u a l l y  b y  d e n y i n g  t h e  r i g h t  t o  h a v e  c o u n s e l  
p r e s e n t  d u r i n g  t r i a l  a s  b y  p r e v e n t i n g  c o u n s e l ,  o n c e  i n  t h e  
c o u r t r o o m ,  f r o m  g i v i n g  g o o d - f a i t h  p r o f e s s i o n a l  a d v i c e  t o  
h i s  c l i e n t .  
T h e  r i g h t  t o  b e  a d v i s e d  b y  r e t a i n e d  c o u n s e l  i n  a  c i v i l  
_  p r o c e e d i n g  d o e s  n o t ,  o f  c o u r s e ,  g u a r a n t e e  a  l a w y e r  a b s o -
l u t e  i m m u n i t y  f o r  a d v i c e  h e  g i v e s  t o  h i s  c l i e n t .  W h e t h e r ·  
.  '  .  
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a  c o n t e m p t  c i t a t i o n  c o n s t i t u t e s  a n  a r b i t r a r y  i n t e r f e r e n c e  
w i t h  t h e  c o n s t i t u t i o n a l l y  p r o t e c t e d  a t t o r n e y - c l i e n t  r e l a -
t i o n s h i p  d e p e n d s  o n  b o t h  t h e  t e n o r  o f  t h e  a d v i c e  a n d  t h e  
c i r c u m s t a n c e s  u n d e r  w h i c h  i t  i s  g i v e n .  I t  d o e s  n o t  d e -
p e n d  s o l e l y  o n  t h e  n a t u r e  o f  t h e  l e g a l  i s s u e  i n v o l v e d .  A d -
v i c e  t o  i n v o k e  a  s t a t e - r e c o g n i z e d  t e s t i m o n i a l  p r i v i l e g e ,  
f o r  e x a m p l e ,  m a y  b e  j u s t  a s  e s s e n t i a l  t o  t h e  d i s c h a r g e  o f  
a  l a w y e r ' s  r e s p o n s i b i l i t y  t o  h i s  c l i e n t  a s  w a s  M a n e s s '  a d -
v i c e  t o  i n v o k e  t h e  c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  c o m -
p u l s o r y  s e l f - i n c r i m i n a t i o n .  
T h e  C o u r t ' s  o p i n i o n  a n d  M R . _  J U S T I C E .  W H I T E ' s  c o n -
c u r r i n g  o p i n i o n  f u l l y  e x p l a i n  t h e  9 i r c u m s t a n c e s  t h a t  i n  
t h i s  c a s e  j u s t i f i e d  M a n e s s '  a d v i c e  t o  h i s  c l i e n t  t o  r e f u s e  t o  
c o m p l y  w i t h  t h e  t r i a l  j u d g e ' s  o r d e r  t o  p r o d u c e  t h e - s u b -
p o e n a e d  m a t e r i a l .  U n d e r  t h e s e  c i r c u m s t a n c e s  M a n e s s  
d i d  n o  m o r e  t h a n  p r o p e r l y  p e r f o r m  t h e  c o n v e n t i o n a l  
s e r v i c e  o f  a  l a w y e r .  T o '  p u n i s h  h i m  f o r  p e r f o r m i n g  h i s  
p r o f e s s i o n a l  d u t y  i n  g o o d  f a i t h  w o u l d .  b e  a n  a r b i t r a r y  
i n t e r f e r e n c e  w i t h  h i s  c l i e n t ' s  r i g h t  t o  t h e  p r e s e n c e  a n d ·  
a d v i c e  o f  r e t a i n e d  c o u n s e l - a n d  t h u s  a  d e n i a l  o f  d u e  
p r o c e s s  o f  l a w .  
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